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Association Honors Members of the Interstate 
Commerce Commission 


The members of the Association honored the Interstate Commerce 
Commissioners with a reception and dinner-dance at the Mayflower Hotel 
on Wednesday evening, September 23rd. The heads of Bureaus of the 
Commission and representatives of the press also were guests of the 
Association. 

The guests and members were greeted by Mr. John R. Turney, 
Chairman of the Arrangements Committee, President and Mrs. Giles 
Morrow, First Vice President and Mrs. James Pinkney, Secretary and 
Mrs. Ford K. Edwards, as well as the Chairman of the District of 
Columbia Chapter, Mr. Warren Price, Jr., and Mrs. Price. 


While the affair was black tie, once the greeting ceremony was over, 
informality was the keynote. The Commissioners and their wives sat 
with members at tables scattered throughout the ballroom, there being 
no head table, and a high-light of the occasion was ‘‘no speech.’’ The 
ladies, in their beautiful gowns and corsages, added color and gaiety 
to the evening. 

With the exception of Commissioners Kelso Elliott and Anthony 
F. Arpaia, all 11 Commissioners were present. However, Commissioner 
Arpaia was well represented by his lovely wife. 

Mr. Turney introduced the following Commissioners: Chairman 
J. Monroe Johnson, Charles D. Mahaffie, J. Haden Allredge, Richard 
F. Mitchell, Hugh W. Cross, James K. Knudson, Owen Clarke, Howard 
Freas and Kenneth H. Tuggle. 


Also introduced were the following former Commissioners: Clyde 
B. Aitchison, John L. Rogers and William J. Patterson. 


The following members of the ICC staff were introduced by Mr. 
Turney : 


E. F. Hamm, Jr., managing director; J. E. Hansbury, acting 
director, Bureau of Valuation; W. H. S. Stevens, director, Bureau of 
Transport Economics and Statistics; Harold McCoy, assistant chief 
examiner; O. L. Mohundro, examiner; Henry Walter, Director, Bureau 
of Inquiry; George Laird, acting ICC secretary; Edward H. Cox, 
assistant director, Bureau of Traffic; C. G. Jensen, director, Bureau 
of Traffic, W. B. Hammer, assistant director and chief, Section of Rail 
Tariffs, Bureau of Traffic; Howard Hosmer, examiner; Frank Mullen, 
Chief Examiner; Edward M. Reidy, Chief Counsel, Bureau of Law; 
Shirley N. Mills, director, Bureau of Safety ; Paul Coyle, chief, Section of 
Complaints, Bureau of Motor Carriers; and C. E. Boles, director, 
Bureau of Finance. 


Special interest in this event honoring the Commissioners was 
evidenced by the large number of members of the Association who came 
from many points over the country to attend. 

The guests and members enjoyed dancing following the dinner. 
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Federal Trial Examiners Should Not Be Subject 
to Presidential Appointment 


By C. A. Mier, 


Vice President and General Counsel, American Short Line 
Railroad Association 


Mr. Chairman, distinguished guests, ladies and gentlemen: 

I, of course, appreciate the remarks of the Chairman. 

Those of you who recall those now happily-passed days when the 
distinguished discussion leader you have just heard was one of Wash- 
ington’s better-known bureaucrats, had a right to expect the kind of 
political discussion you have just heard. 


You did, however, have a right to expect that he would, by this 
time, have become a reformed ex-bureaucrat. But, after listening to 
his remarks, I am convinced that he has not reformed. 


My distinguished opponent in this presentation is a very liberal 
fellow. A liberal, you know, is a person who isn’t sure where we are 
going, but he thinks we ought to change our course to get there. 

You will not be surprised when I tell you that I have no hope of 
equalling his oratorical ability as an advocate. 

I do want to tell you at least some of the reasons why I think 
hearing examiners should not be appointed by the President. 

You might think that one who has been a close observer of politics 
in action in the Nation’s Capital for more than 40 years, and who has 
come into close contact with politics and politicians for more than 30 
years, would be so accustomed to political action that he would be able 
to shrug off such a proposal as is before you today. 

But, let me tell you, here and now, that if hearing examiners come 
to be appointed by the President, you will deserve the jack-leg politicians 
and political hacks you will get as hearing examiners. 

My parents were Democrats. They had three sons, and none of 
them ever voted for a Democrat. They were all Republicans. 





Remarks before Section of Administrative ~~ American Bar Association, 
Kenmore Hotel, Boston, Massachusetts, August 25, 

The position that Federal Trial Examiners Should ‘be subject to Presidential 
sepesatmnent was taken by Robert N. Denham, Esquire, formerly General Counsel, 
National Labor Relations Board. He is now in the private practice of law in 

Washington, D. C. Mr. Denham spoke extemporaneously and no record of his 
remarks is available. 

At the conclusion of the discussion, the Administrative Law Section of the 
American Bar Association by a very substantial majority, rejected the report of its 
committee, which had recommended endorsement of S. 1708 and directed that the 
three committees of the Section having jurisdiction of the subject matter submit 
new recommendations to the council for consideration at the mid-year meeting to 
be held in Atlanta, Georgia, in March, 1954. 

The Executive Committee of the Association of Interstate Commerce Commis- 
sion Practitioners has directed the Chairman of the Association’s Legislative Com- 


mittee to oppose S. 1708 when hearings are held on the bill before Congressional 
Committees. 
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My opposition to the proposal to have hearing examiners appointed 
by the President may seem strange to you when I tell you that I believe 
in the ‘‘spoils system’’ of politics. I believe that to the victors belong 
the spoils—up to a certain point. 

My chief complaint today is that there are too many New Dealers 
on the Government payroll. I believe that the policy-making and 
policy-administering officers of the Government should be of the same 
political party as the President. 

But—I do not believe that the judicial and quasi-judicial officers, 
whose chief function is adjudication, should be selected upon the basis 
of their political affiliations. 

In approaching this subject I have tried to keep in mind Edmund 
Burke’s standard of a statesman. You will, no doubt recall Burke’s 
famous statement : 


**A disposition to preserve and an ability to improve, taken to- 
gether would be my standard of a statesman.”’ 


What I want you to do is to have the disposition to preserve the 
gains we have made, and the ability to improve on what we now have. 
This forum discussion today is a good thing. Macaulay once said: 


‘*Men are never so likely to settle a question rightly as when they 
discuss it freely.’’ 


But, the fact that we are here today for a discussion of the subject 
shows how far awry the plans of men can go. 
Two conclusions must necessarily be drawn from what has trans- 


pired since Section 11 of the Administrative Procedure Act became 
effective : 


1. We must admit that the high purposes of that section have not 
been achieved ; 

2. It must be clear to all of you that the failure to achieve the 
purposes of the Administrative Procedure Act and particularly 
Section 11, is properly placed at the door of the old New Deal 
Civil Service Commission. 


Before we go any further with this so-called debate, I think I 
ought, at this time, to give you a brief summary of some of the points 
I hope to make in the limited amount of time which is at my disposal: 


1. The proposal to have hearing examiners appointed by the 
President stems from the decision of the Supreme Court of the 
United States in the Ramspeck Case; 


2. The proposal is predicated upon the thought that the Supreme 
Court of the United States in the Ramspeck Case, took some- 
thing away from the hearing examiners with respect to promo- 
tion, tenure, compensation and removal. I flatly deny that the 
Ramspeck Case minimized or diminished in any way the inde- 
pendence of hearing examiners. 
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3. The Administrative Procedure Act has not given us the kind 
of examiners contemplated by the draftsmen and proponents of 
the Act, but that is the fault of the Civil Service Commission 
in administering the Act. Such faults can be remedied by a 
fair, intelligent and honest administration of the Law. No 
change in the law is needed. 


4. To change the law, as contemplated by S. 1708, and make 
hearing examiners subject to Presidential appointment, would 
throw the present corps of hearing examiners to the political 
wolves, and would ruin our present hearing examiner system. 


5. The proposal for having hearing examiners appointed by the 
President was considered by the Attorney General’s Committee 
on Administrative Procedure and rejected. There has been 
no good reason advanced for a change in that position. 


6. To enact such a bill as S. 1708, and subject hearing examiners 
to Presidential appointment, would thwart the basic objectives 
of the Administrative Procedure Act, and would impair public 
confidence in the administrative process. 


7. S. 1708 proposes to abandon the merit system, which says to 
a prospective hearing examiner, ‘‘What do you know’’ and 
substitute politics, where the enquiry goes only to asking ‘‘ Who 
do you know.”’ 


8. The salary provisions of the bill would increase the expenses 
of the government by One and One-Half Million to Two Million 
Dollars per year. 


There are a few other points which will be developed in the course 
of my discussion, but these are the principal ones. 

I yield to no one in my high regard for the place of the hearing 
examiner in the administrative machinery of government. Likewise, 
I yield to nobody in my respect and admiration for the hearing examin- 
ers with whom I have come in contact. I am speaking collectively, 
however. I think it must be realized that there are some pretty poor 
hearing examiners in the Federal service. But, while a few bad apples 
will inevitably contaminate the other apples in the barrel, it does not 
mean that all the apples are contaminated. You can still get many 
good apples out of any barrel. 

Speaking of hearing examiners, I would point out to you that the 
books, records and papers contain numerous expressions of members of 
the Interstate Commerce Commission, Practitioners before the Com- 
mission, and others, testifying as to the great importance of the corps 
of examiners. One could almost go so far as to say that any administra- 
tive agency is just as good or just as bad as its hearing examiners. A 
poor administrator can do a good job if he can rely upon good hearing 
examiners, but the best administrator in the world would have a difficult 
time doing a good job if he had at his disposal a corps of mediocre 
or poor examiners. 
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Let me say, also, that I am not here speaking for any group of 
hearing examiners, nor am I consciously speaking in opposition to any 
group of hearing examiners. It is inevitable that some hearing examin- 
ers and some groups of hearing examiners will agree with much that 
Isay. It is likewise inevitable there will be some who will flatly disagree 
with the views I express. But, regardless of that, my views are my own. 
I believe in them, and stand by them. It makes relatively little difference 
to me to what extent others may agree or disagree with them. When 
convinced of the soundness of a position, one should stand firm even 
though he must stand alone. 

I think there will be general agreement with the statement that 
the importance of hearing examiners in administrative procedure was 
greatly enhanced by the Universal Camera Corporation Case. It was 
in that case that the hearing examiner got his highest recommendation. 

When we speak of the importance of hearing examiners and the 
role they play in the administration of government, we must keep 
in mind what Chief Justice Hughes once said about fact-finders: 


‘‘An unscrupulous administrator might be tempted to say ‘let 
me find the facts for the people of my country and I care little 
who lays down the principles.’ ’’ 


Some of the proponents of the provision that hearing examiners 
should be appointed by the President have expressed surprise that I 
should be opposed to such procedure when the Federal judges are 
appointed by the President. 

I can answer that proposition in relatively few words. 

First of all, we have a good many unqualified Federal judges on 
the bench. There are a number of Federal judges who should never 
have been appointed to the bench. 

On page 279 of the Journat of The American Bar Association 
for April 1953, you will find an article deploring the political con- 
siderations which govern the selection and appointment of Federal 
judges. It is there suggested that judges should be appointed on 
merit on the pattern of the Missouri Plan. 

It is recognized, as it must be, that the appointment of Federal 
judges by the President is based upon political considerations, rather 
than upon merit. The experience we have had with respect to such 
appointments should lead us much more strongly to lean to the proposi- 
tion that hearing examiners should be selected on merit through the 
competitive process and not selected because of their political con- 
siderations. 

We get some mighty poor Federal judges notwithstanding the 
screening given them by a committee of the American Bar Association 
which has long been known for its good work. It is very unlikely that 
the American Bar Association, or any other organization, could set 
up an effective committee for the screening of hearing examiner appli- 
cants whose chief claim for preferment for appointment is their political 
endorsements. 
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Oh, yes, I know that S. 1708 contains a sentence reading ‘‘Such 
appointments shall be made without reference to political affiliations and 
solely on the basis of character and fitness.’’ But, I am not so naive 
as to believe that such a thing is possible. 

S. 1708 says, ‘‘Such examiners are hereby declared to be administra- 
tive judges and subject in all respects to the canons and standards of 
conduct applicable to members of the Federal Judiciary.’’ 

Therein is a fundamental fallacy, and one to which I must say, 
in all fairness, I have contributed my share. 

The Courts have their places—and their judges. 

The administrative agencies have their places—and their hearing 
examiners. 

It is a great mistake in my opinion to further confuse our situation 
by having our hearing examiners styled ‘‘administrative judges.’’ There 
is no such thing as an administrative judge. It is a contradiction in 
terms. 

I suppose one cannot criticize hearing examiners for desiring to 
be styled ‘‘administrative judges,’’ in view of what happened to the 
United States Board of Tax Appeals, which succeeded in becoming a 
Tax Court, and its members succeeded in becoming judges. I remember, 
many years ago, when one of my friends was appointed a member of the 
Board of Tax Appeals. His wife immediately began calling him 
**judge’’ and thus the propaganda was started. 

In checking on the supporters of S. 1708, I find that the bill receives 
some support from some hearing examiners who have notoriously 
sought, over a period of years, to become agency members. Though 
they have not been able to muster the necessary political support for 
appointment to the agency, they seem to believe that it is more of 
an accomplishment to be a member of the agency than to be a hearing 
examiner. I also find that there is some support for S. 1708 by persons 
who have not been able to qualify on a basis of merit for appointment 
as hearing examiners, but who believe they have the necessary political 
support to attain such appointment if this bill can be enacted into law. 

When Senator McCarran introduced S. 1708 in the Senate on April 
21, 1953, he made himself a speech. It is fortunate that he did. We now 
have direct and authentic information as to the purpose of S. 1708. 

In the course of his speech, at page 3581 of the Congressional 
Record of April 21, 1953, Senator McCarran said that the decision of 
the Supreme Court in the Ramspeck Case has, ‘‘in effect, placed trial 
examiners at the mercy of the respective agencies in the Executive 
Branch of the Government, with respect to such matters as promotion, 
tenure, compensation and removal.’’ The Senator also said, ‘‘The 
Supreme Court’s decision also specifically disapproves what it calls 
mechanical rotations of cases, although the Administrative Procedure 
Act expressly provides for assignment of cases to examiners in rotation 
so far as practicable.’’ 

First of all, I submit that the decision of the Supreme Court of the 
United States in the Ramspeck Case did not place trial examiners, or 
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hearing examiners, at the mercy of their respective agencies, with 
respect to promotion, tenure, compensation, removal, etc. These subjects 
are still controlled by the Civil Service Commission in the manner 
provided by the Administrative Procedure Act. 

All the Supreme Court did in the Ramspeck Case was to say that 
Section 11 of the Administrative Procedure Act should be administered 
as it was written, and as Congress intended it to be. What was attempted 
in the Ramspeck Case was to have the courts rewrite Section 11 of the 
Administrative Procedure Act, and this they refused to do, or at least the 
Supreme Court of the United States refused to do it. 

In another place in his speech, Senator McCarran, at page 3583 
of the Congressional Record of April 21, 1953, said: 


‘‘Mr. President, in order to meet the problem posed by this de- 
cision of the Supreme Court it appears necessary for the Congress 
to enact legislation preserving and protecting the independence 
of the corps of hearing examiners.’’ 


The Senator then told the Senate that ever since the day after 
the Supreme Court decision in the Ramspeck Case was handed down, 
he had been engaged in the drafting of legislation for the purpose of 
preserving and protecting the independence of the corps of hearing 
examiners. He then sent forward his bill, which is S. 1708. 

The Senator referred to the fact that he had sought the best advice 
he could get in the drafting of this bill. 

If a group of men got together for the purpose of wrecking the 
independence of the hearing examiners, they could not possibly have 
come up with a better method of doing that job than is encompassed 
in 8S. 1708. 

How in the world the independence of the hearing examiners can 
be preserved and protected by removing them from the merit system 
of Civil Service and subjecting them to the vicissitudes of politics, 
passeth human understanding. I cannot imagine a greater disservice to 
administrative law. 

I am not going into the so-called hearing examiner fiasco. That 
subject has been fully treated by our Professor Fuchs, in his excellent 
article in The Harvard Law Review. 

But, the end result of what the New Deal Civil Service Commis- 
sion did is that we today have just about the same hearing examiners 
we had when the Administrative Procedure Act became effective, 
allowing, of course, for normal deaths and retirements. We still have 
a considerable percentage of hearing examiners who are not qualified 
for their jobs. We still have some hearing examiners who are just 
plain dumb. 

There is no hope for improvement in the caliber of hearing examin- 
ers except as to new appointments, and there is little likelihood of that 
so long as the Civil Service Commission follows the old standards. 

But, we have a new Civil Service Commission, and it is my view 
that there is every reason to believe that it will improve the situation 
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with respect to the hearing examiners. In any event, I believe that the 
new Civil Service Commission should be given the opportunity of 
doing so. 

One of the major objectives of the Congress was to incorporate 
in the Administrative Procedure Act some substantial provisions relat- 
ing to hearing examiners. Practically every draft of a bill contained 
extensive provision relating to them. 

As so often happens, Section 11 of the Adm nistrative Procedure 
Act was a compromise between extreme views. Owe group wanted 
really independent examiners—they went so far as to want them 
separately appointed, separately housed, and separately supervised. 
Another group wanted them selected by the agencies just as clerks are 
selected. 

During the consideration of the Administrative Procedure Act, the 
suggestion was made that the hearing commissioners (hearing examin- 
ers) be appointed by the President by and with the advice and consent 
of the Senate. That proposal, after careful and searching consideration, 
was rejected as being not desirable. Independent tenure, under the 
aegis and protection of the Civil Service Commission and the merit 
system, was found to be more desirable. 

Even though it has not materialized to date, the selection and 
appointment of hearing examiners by the Civil Service Commission 
ought to make for a corps of generally competent men. 

The appointment of hearing examiners by the President would 
surely result in a spoils-ridden bureaucracy—men of miasmal me- 
diocrity—the result of political opportunism. 

The way to select competent hearing examiners is by competition— 
by examination—not by the strength of their political support. 

I have no detailed knowledge of all of the so-called administra- 
tive agencies. 

So far as I can determine, the ICC, SEC, NLBR and CAB have 
reserved initial decisions to the agency. 

As I interpret it, the FPC and FCC indicate in each case who will 
make the initial decision. 

It is my understanding that in the FTC the initial decisions are 
made by the examiners. 

Where the initial decisions are made by the agency, and the 
examiner does not more than make recommendations, the objective of 
the Administrative Procedure Act of increasing the power and stature 
of hearing examiners has been thwarted. 

One of the greatest criticisms of administrative agencies today 
is that they have developed too much along judicial lines and not enough 
along administrative lines. 

Let us turn back for a moment and consider why we have adminis- 
trative agencies today. 

Congress could not do the job that lay within the legislative fields, 
such as making rates, because it did not have time nor did it have the 
expertise. 
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There were many controversies over which the courts did not have 
jurisdiction, because courts have to wait until the controversy within 
their jurisdiction is brought before them, and then they have to decide 
the issues as presented. 

So, Congress, in its wisdom, gives the administrative agencies broad 
delegations of power and lays down the standards, and then tells the 
agency to do the job. 

Another objection I have to S. 1708 is that the bill would give 
hearing examiners practically the same status as members of the agency. 
Notwithstanding my high regard for hearing examiners, and their 
proper place in the administrative law system, I still cling to the view 
that a hearing examiner ought to rank below the members of the agency. 
Although a hearing examiner may be independent, and he ought to be, 
nevertheless, he still is a subordinate employee. 

Back on September 6, 1951, Senator McCarran did not make a 
speech, but he did write an important letter to the Chairman of the 
Civil Service Commission. I want to read you a short extract from 
Senator McCarran’s letter. 


‘*Contrary to what seems to be the feeling of some of these examiners, 
the main purpose of the Act is not to give examiners as employees 
good positions and security, but to afford persons coming within the 
purview of the various acts a hearing before a highly competent 
and independent examiner.’’ 


In this presentation I have, so far, covered most of the points I 
earlier enumerated. 

The preacher says, ‘‘One more word, and I am done.’’ He then 
begins the last twenty minutes of his sermon. 

The lawyer says, ‘‘One more word, and I am done.’’ He then 
begins the last half of his argument. 

So, although more than half of my allotted time has gone by, I still 
have ‘‘one more word”’ to say. 

My sixth point is that to enact such a bill as 8. 1708, and subject 
hearing examiners to Presidential appointment, would thwart the basic 
objectives of the Administrative Procedure Act, and would impair 
public confidence in the administrative process. 

Although it is repetition, it is nevertheless worth while to say 
again that the great objective of the Administrative Procedure Act 
was to obtain improved administrative procedure and to assure just 
administrative adjudication. 

Although the Act, which has been in effect for seven years, has 
not brought about the ideal or the perfect, and probably never will, 
it must, nevertheless, be admitted that it has stimulated impartiality 
in the administrative process, and has inspired greater public confidence 
in administrative procedure. 

The Senate Committee on the Judiciary, in reporting on S. 18, 


83rd Congress, first session, said, at page 5 of the Senate Report No. 
111— 
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‘*In the first five years that this Act has been in force it has become 
apparent that it has done much good, and also that the greater 
portion of its beneficial effect is yet to be felt.’’ 


It is now proposed that political considerations be substituted for 
merit in the appointment of hearing examiners. It would be easy enough 
for pressure individuals and pressure groups, through the use of their 
political influence, to supervise and direct the selection of hearing 
examiners, and thus to improperly influence the course of administrative 
adjudication. This would be a major step in the wrecking of the fine 
objectives of the Administrative Procedure Act. It would inevitably 
result in the loss of public confidence in the administrative process. I 
say, therefore, we should keep what we have and endeavor to improve 
the administration of Section 11 of the Administrative Procedure Act. 
And, I am confident that the administration of that section can be 
improved. I have confidence in the present Civil Service Commission. 

As I have indicated, 8. 1708 proposes to abandon the merit system, 
and substitute politics in the selection of hearing examiners. The 
enquiry of a prospective examiner would not be, ‘‘ What do you know’’ 
but would be, ‘‘ Who do you know.’’ 

In other words, a candidate for appointment as a hearing examiner 
would have to obtain the endorsement and support of his local chair- 
man, the county chairman, the State chairman, and, finally, the national 
chairman of the party in power. He would have to be ‘‘politically 
acceptable’’ at the White House. He would have to have a letter from 
the National Chairman written with the proper color of typewriter 
ribbon if he expected favorable consideration. 

Assuming that S. 1708 would be passed by the Congress, and I think 
it a very violent assumption, it would seem to me that President Eisen- 
hower would be compelled to veto it. He would certainly be embarrassed 
to have such a bill land on his desk, because he has, on more than one 
occasion, strongly stated his support of the merit system and career 
service. 

Just think of a bill which would take over 300 hearing examiners 
out of the Civil Service System and create more than 300 vacancies, 
with salaries at $14,000 per year, with such vacancies to be filled by 
Presidential appointment. It would be a patronage grab the like of 
which we have not seen in our day and time—even when the New Deal 
was in power. 

Manifestly, there are many good hearing examiners today who could 
not possibly muster the necessary political support to obtain Presidential 
appointment. They would be out of jobs, and the public would be 
deprived of the benefits of their long training and experience. That 
such an organization as the American Bar Association should even think 
of supporting legislation of that type is beyond my understanding. I 
think the American Bar Association should stand uprightly and firmly 
and say to the country, ‘‘ We will have no part of such a deal.’’ 

One other point needs yet to be made. It has been estimated, 
perhaps very roughly so, that S. 1708 would add between One and 








OCTOBER, 1953 13 





One-Half and Two Million Dollars to the expense of the Government. 
You can figure it out for yourself. There are now more than 300 
examiners getting from $5,940 to $10,800 per annum. The median 
present salary is $8,370. It is proposed to give the new politically- 
appointed hearing examiners $14,000 per annum. This adds about 70 
percent to present costs, for a total of between One and One-Half and 
Two Million Dollars. 

Here, again, President Eisenhower would be hard put to it to 
sign such a bill, if it were enacted by the Congress. How the Admin- 
istration could square such action with its present salary-economy 
policy poses another question which somebody else will have to answer. 

I appreciate the fact that this been been a ‘‘bird shot’’ presentation. 
I hope, however, that some of the points I have made will have reached 
the target of your thinking. I hope that the Section of Administrative 
Law will have the courage and the forthrightness to recommend that 
the American Bar Association disapprove S. 1708, and thus enable the 
Bar Association to stand before the public and say, ‘‘We want no part 
of S. 1708. We want to preserve and improve what we have. We 
want to follow the advice of the great leader of the old-time Republican 
Party—we want to be sure that the evils we fly to are not greater than 
those we fly from.’’ 

It has been a pleasure to participate in this discussion. I thank 
you for your kind attention and for your interest. 





I, C. C. ORGANIZATION CHANGE 


On October 14 the Interstate Commerce Commission issued a notice 
announcing the merger of the functions of the Depreciation Section into 
the Accounting Section of the Bureau of Accounts and Cost Finding. 

The position of Chief of the Depreciation Section is abolished, and 
Bernard V. Moffett, who was formerly Chief of the Depreciation Section 
has been appointed Chief of the Accounting Section. 








Sound Transportation: the Role of Shippers, 
Carriers and Government 


By HonorasBiE A. F. Arpaia, 
Interstate Commerce Commissioner 


This is the first time that I have had occasion to attend a Shippers 
Advisory Board meeting... 

In spite of other interests, you buyers and sellers of transportation 
take the time and trouble to attend these meetings. And your reasons 
for attending are not superficial as the toastmaster at a recent Advisory 
Board luncheon put it. He said, not altogether seriously, that the 
purpose seemed to be to enable shippers and railroads to get together 
several times a year to gripe about each other. He then observed: 
‘*You solve no problems; you reach no conclusions; but you seem 
to enjoy it.’’ 

Of course, you are here because you are deeply concerned in major 
transportation problems and in developments that might affect service, 
pricing, and the promotion of adequate and dependable rail transpor- 
tation facilities. 

The very existence of Shipper Advisory Boards is an indication 
of a sincere desire for a harmonious working relationship between 
railroads and their customers in their capacity of private entrepreneurs. 

We can all take satisfaction in the fact that the railroads are 
privately owned, are relatively sound, and are becoming more pro- 
gressive. As a matter of fact this great medium of transport has shown 
signs of entering a new era. It has come out of a state of shock and 
consequent defeatism under which it operated for a large part of the 
last 25 years. But it showed its essential soundness in the way it 
rebounded to meet the demands of war and the call for progress. New 
horizons have in recent years opened up for the rails. Dieselization, 
new technologies and a newer and more vigorous management have 
brought great benefit not only to railroads but to the economy of the 
country. Railroads have taken on a new ‘‘look’’ and a new outlook. In 
my view it is only the beginning. 

The theory that to be a successful railroader one had to start as 
‘‘water boy’’ or a ‘‘car knocker’’ has been exploded. Right here in 
New England you have a man who typifies a new type of management. 
President Dumaine of the New Haven Road will modestly protest he 
doesn’t know the difference between a triple valve and a reduction gear, 
but with the exercise of imagination and courage he is setting a pace in 
the field of railroad management. This forward-looking type of leader- 
ship has revolutionized what many had begun to regard as a retro- 
grading form of transportation and a very sick industry. Right here 
in New England not too many years ago there was a strong feeling 





Editor’s Note: Delivered before the New England Shippers Advisory Board at 
Poland Spring House, Poland Spring, Maine, September 24, 1953. 
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that rail service was doomed. Today the improved service and con- 
sequent stiff competition it is now able to give to other forms of trans- 
portation is bringing it renewed vigor and new benefits to the public. 

This new initiative and the change in attitude of railroad manage- 
ment should not be underestimated. Transportation is one of the 
greatest factors in the development and utilization of our national 
resources. Its effects extend to practically every phase of our economic 
life. 

The fact that the United States has about one-third of the world’s 
railroad trackage, and that more than 70 percent of all the world’s 
motor vehicles operate in this country on over one-third of all the 
surfaced road mileage of the world, proves how important the develop- 
ment and use of surface transport facilities are to the American economy. 
Over 150,000 miles of oil pipe lines and 27,000 miles of inland water 
routes add to our transportation service. 

Our high standard of living and our tremendous productive capacity 
are directly related to the development and efficiency of our transporta- 
tion system. In no other country does the volume of traffic even 
approach the levels reached in the United States. But even so, our 
rail transportation plant still is not large enough to meet the demands 
of our domestic economy in addition to the estimated demands of 
military operations in case of war. Present estimates are that railroads 
are 175,000 freight cars and 6,000 passenger cars short in supplying the 
demands for rail transportation in a war economy. 

Because the Government has a voice concerning the scope of 
transportation operations, to some extent how they shall be conducted, 
and the price at which service is to be offered, there had developed 
gradually, in my opinion, a situation in which private management 
sometimes failed to recognize its proper responsibility for the success 
or failure of our transportation machine. There has been a great deal 
of ‘‘buck passing.’’ The tendency of management has been to blame 
the Commission for its troubles regardless of whether the Commission 
eould or should do anything about it. The Commission, sometimes 
rightly but often wrongly, became a buffer or a crutch. Such a tendency 
is undesirable and unhealthy. 

There should be no distrust and suspicion toward the regulating 
agency and there is no reason why the regulating agency should, either 
by action or by inaction, impede the progress of any form of transpor- 
tation. The scope of Government activity should continue to be strictly 
limited to the area necessary to preserve the over-all public interests. 
Shippers and carriers should work together to see that the Government 
goes as far as it should and that it goes no further. 

As citizens we are, before all else, interested in a financially sound 
and physically adequate transportation system. As shippers and as 
consumers we are concerned, not only with the cost of service, but with 
its quality. Shippers have said repeatedly, with good reason, that 
dependability is just as important as price. The aim of the Government 
is no different: good service, without discrimination, by a sound system 
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of transport at a fair price to all. The fundamental theory of the 
Interstate Commerce Act is to insure the movement of goods anywhere 
by anyone at rates that are reasonable. But, where inadequate rates 
result in poor service, as they invariably do, surely no shipper today 
is naive enough to think that the railroads’ loss is his gain. 

Now, as to the carrier’s gain. Since 1920 the I.C.C. has been 
under a definite injunction by Congress to prescribe or permit a level 
of rates which will enable the carriers to earn enough to maintain a 
transportation system sufficient to supply the nation’s needs in times of 
peace or war. I do not think—and you probably don’t either—that a 
carrier can expect a rate of return sufficiently high to enable it con- 
tinually to expand its plant out of earnings alone and still pay dividends. 

There is a distinction, often not clearly made or understood, between 
expenditures for expansion and expenditures to overcome obsolesence and 
prevent capital impairment. The latter are true costs which should be 
met out of earnings. Mere maintenance without change and without 
improvement is not enough. A stage-coach, maintained in all of its 18th 
century elegance, would be completely worthless today except as a 
museum piece. So it is with the railroads. If a railroad were to disre- 
gard technical developments and simply maintain its existing plant from 
year to year, it would before long find itself in the stage-coach category. 
Some railroads in the past have done precisely that, and ended up in 
bankruptcy. But, unless the earnings are there to permit normal 
modernization, which is true maintenance, and permit dividends as well, 
the carrier will have little success in the money market in obtaining 
funds for expansion. 

Disregarding unrelated investments, a public utility is wholly 
dependent on operating revenue. It has no windfall during time of 
inflation through inventory profits or through other profitable ventures. 
True, its volume is tied in to the general economic picture, but, from 
the very nature of the business, in a period of rising prices its rates 
never advance quite as fast as its costs. The need for joint action by 
railroads in making rates, especially through rates, might make this 
true even without government rate regulation because of existing anti- 
trust laws. 

The ability to earn a satisfactory return necessarily controls the 
attraction of capital for expansion. Investor interest in railroads has 
lagged in recent decades. The blame has been placed on the I.C.C. for 
failing to insure an adequate return. But is it fair to attribute the 
responsibility to regulator alone? The underlying attitude of the public, 
particularly the shipper public, should share some of the responsibility. 

Over the years, Shipper Advisory Boards, I think, have not taken 
quite as much interest as they should have in the very fundamental 
problem of the cause and effect of the inadequacies of our transportation 
system. Their members are vigorous exponents of free enterprise. 
They are close to the economic facts of life. But when breakdown in 
transportation occurs or threatens, they express surprise and expect 
others to supply the answers. I may say—speaking possibly from 
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pride and prejudice—that New England shippers seem less guilty than 
others in this respect. Perhaps, the railroads themselves have been 
too indifferent in obtaining better understanding from the shippers in 
general increase cases. They might have done a better job of furnishing 
them with specific factual support for their needs in advance. 

The shipper should appreciate and if he expects adequate and 
efficient transportation, he must to some extent concern himself with 
how it is to be provided. It certainly could not be provided if every 
shipper or class of shipper who comes before the Commission were 
granted the scale of rates they insist upon as being reasonable. 

Since I have been a Commissioner listening to oral arguments in 
revenue proceedings, I have been struck by the frequency with which 
particular shippers or groups of shippers, while acknowledging the 
railroads’ need for additional revenue, wind up in effect with the plea, 
‘*But get it from the other fellow. Don’t ask me to pay increased rates. 
I can’t afford it.’’ The shipper may indeed be right; his existing rates 
may need adjustment; but if so, the place to obtain it is in a separate 
rate case and not in a broad revenue proceeding. 

If a business man were told that, regardless of whether his over-all 
operations showed a diminishing profit because of increasing costs, he 
must nevertheless sell some of his goods below cost, his answer might be 
explosive. Yet shippers have put pressure on carriers and the Commission 
to do this very thing. If they do not subscribe to such a philosophy 
as applied to their own business, how can they justify it when applied 
to transportation? They should know that either Government owner- 
ship, subsidization, or a general deterioration of rail transportation 
would be almost certain consequences. 

Today competition of the railroads with the newer forms of trans- 
portation has been doing the job with respect to a growing list of 
commodities which the Interstate Commerce Commission used to have 
to do, namely, to protect the shipper against exorbitant rates. But 
with respect to the rest the need for action is more acute. The 
burden of meeting the total cost of transportation has been shifting 
between types of commodities. The rates on traffic not subject to 
diversion to other forms of transportation necessarily keep moving up 
while the rates on highly competitive traffic advance much less rapidly 
if at all. 

However, we know that freight traffic has been carrying an ad- 
ditional burden of passenger-train losses. It is appropriate, therefore, 
to ask how long we can continue to shrug off passenger deficits and 
the decline in express revenues. They are draining off railroad income. 
If there had not been these losses in 1952, the freight rates could have 
been 8 percent lower. The difference must be made up somewhere. 

In practice this means that the higher the passenger deficit, the 
more aggravated the situation becomes. 

What is the answer? The aggressive, although somewhat belated, 
efforts of railroads to recapture passenger traffic will help. Increased 
efficiency and reduced costs through improved facilities and equipment 
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will help. The New Haven Railroad has set an example in the relocation 
of passenger stations closer to the sources of traffic. The use of cars 
such as the Budd R.D.C., in which I believe New England is well 
ahead of the rest of the country, shows what can be done. Pooling of 
passenger traffic which is still available, and which could be made 
profitable, will help. Abandonment of service where experience shows 
no actual or potential traffic sufficient to meet costs at least will help. 
Recent increases in rates on express and other ‘‘head-end’’ traffic 
should help. 

The country needs ample passenger equipment and service. If 
after renewed efforts and all these other improvements, a substantial 
passenger deficit still remains, some other means of insuring needed 
passenger facilities must be found. Let us keep in mind that to trans- 
port a division, with all its men and material, requires four freight 
cars to every passenger car. We can’t use both for the same purpose. 
This problem should concern every citizen. The world situation is too 
precarious for us to rely on rose colored glasses. If crisis should come, 
we will be too busy, conditions too critical, shortages too great, to try 
to meet the conditions then. The general public should know these facts. 

My talk has covered only some high spots as it necessarily must 
within the limits of time. My only purpose is to stimulate constructive 
thinking and action. 

Now before closing I would like to mention something else. 

George Eliot said ‘‘The impulse to confession almost always requires 
the presence of a fresh ear and a fresh heart.’’ If so, this is the 
audience and the time for me to make a confession. My fourteen 
months of service as a Commissioner have given me great satisfaction. I 
find the work constructive and challenging. The main stress is to keep 
perspective with such a volume of specific matters. Only perspective can 
insure that every action of the Commission will have substantial justi- 
fication in meeting a definite public interest. I hope I never lose it. 

Recently I was shown a letter—this one wasn’t addressed to me— 
which said in substance ‘‘ Arpaia is carrying a torch for the railroads.’’ 
If this means that I am interested in keeping railroads sound and 
efficient, I am; but the torch I carry for them is no brighter than the 
one I carry for water carriers or motor carriers or for any other form 
of regulated transport. A few months ago a water carrier trade paper 
took exception to the fact that I mentioned water carriers only once 
in a certain talk. The railroads, I rather suspect, look upon me with 
a jaundiced eye as being ‘‘truck minded.’’ These are typical reactions. 
From my observations the Commission is coldly objective and neutral. 
Yet each form of transportation zealously looks for signs that it is 
‘railroad minded’’ or ‘‘motor carrier minded.’’ Not only each case but 
even intermediate rulings in a particular case are closely scrutinized 
for such tendencies. This is really a good thing. It assuredly does not 
hurt the Commission to keep it under a spotlight and indicates healthy, 
vigorous competition in the industry. 
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As a matter of fact, even different forms of motor carriers watch 
each other closely. Not long ago a practitioner said to me ‘‘ Perhaps 
you just don’t believe in contract carriage.’’ Of course I do when they 
are true contract carriers. I don’t believe in letting contract carriers 
act and behave like common carriers, not for personal reesons, but 
because there is a distinction between them which the law recognizes 
and requires the Commission to maintain. 

We think in terms of transportation and its relation to the public 
interest without emphasis on any particular form of it. We want all 
forms to become and remain sound and efficient because they are im- 
portant to us asa nation. We need them all. They should be encouraged 
to give the best, the fastest, and the most adaptable transportation at 
the cheapest possible price. 

If you want good public service you must earn it by demanding it. 
For myself, I should like praise and censure in about equal proportions 
from all those who deal with me. When the transportation industry 
or any segment of it, or the shippers, decide that I’m always right, then 
I’ll know I’m wrong. 








Relations Between the I. C. C. and Carriers 


By HonorasBLE Hueu W. Cross 
Interstate Commerce Commissioner 


As the oldest of the regulatory agencies, with a distinguished and 
impeccable history over a span of two-thirds of a century, the Commission 
deservedly can take pride in its role of a public servant. As a result of 
the parsimonious attitude of Congress toward the Commission in recent 
years, it has been impossible to bring in and maintain training pro- 
grams for younger examiners, who in time can take the place of retiring 
top staff members. Age and time have been taking a toll, particularly 
among our key examiners, and many more are soon to retire. 

Of 1019 administrative and technical employees, 65.3 percent are 
fifty years or over. Of 280 key persons 60 years or older in this group, 
93.2 percent have sufficient eligibility to retire at any time. This man- 
power situation is most serious. 


The average employment for the fiscal year 1940 was 2649. Not- 
withstanding all the additional duties which have been placed upon the 
Commission since 1940 the actual employment on December 31, 1952, 
paid from the Commission’s appropriations was 1844 and by May 31, 
1953, the employment had dropped to 1783 or 866 less than it was in 
1940. 

The bill containing the appropriations for the Interstate Commerce 
Commission for the new fiscal year which begins July 1, 1953, as 
approved by the House of Representatives, provides for a total appro- 
priation of $11,150,176. The Senate has approved a bill which provides 
for a total appropriation of $11,349,000 which is the amount included in 
the 1954 revised Budget estimate of President Eisenhower and exceeds 
our total appropriation for the current fiscal year (1953) by $345,500. 
If the appropriation approved by the Senate prevails,’ this moderate 
increase would assist in the Commission’s important task of bringing 
in new employees to take the place of its fast dwindling force. 

Spotlighting the I.C.C. in 1953 is the so-called Wolf Report made 
to the 83rd Congress and the far-reaching reorganization called for 
in this study, which, though critical, in no way attacked the integrity 
of the Commission, its policy of regulation, or its inherent working 
relations with carriers. Not even the enactment of the Motor Carrier 
Act in 1935 called for such sweeping changes in the functional operations 
of the Commission as are about to be undertaken. Few will deny that a 
reorganization of the internal working functions of the Commission is 





Editor's ete: Address before the American Short Line Railroad Association, 
Atlantic City, N. J., June 23, 1953. We have not included the details set forth as an 
Arendt to Commissioner Cross’ ech which show the matters handled by the 
I. C. C. from July 1, 1950 to June 

1The total of the three Congressional sopeopetesions for the Commission for 
the current (1954) fiscal year, approved July 3 3, aggregate $11,284,000 which 
is an increase of $280,500 instead of $345,500 Pane to by Commissioner Cross. 
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timely, though many may protest divers steps in the attainment of the 
objectives. 

The first and foremost step is the transfer of administrative func- 
tions from the individual Commissioners to a Managing Director, who 
will have the highest Civil Service rating, whose selection shall be made 
by the Commission, and to whom shall be delegated authority over the 
Civil Service rated personnel of the Commission. 

Next, subject to study, the present fifteen bureaus, some organized 
along functional lines, others according to types of carriers, will be 
re-grouped so that in addition to three general staff offices of Adminis- 
tration, Law, and Secretary, there will be a lesser number of specialized 
administrative bureaus operating along functional lines. For the benefit 
of my listeners, who are railroaders, the Bureau of Locomotive Inspec- 
tion, which has enjoyed the manna of adequate appropriations by the 
Congress over the years, while the Commission has undergone attrition, 
will continue to be operated as a separate and additional bureau until 
such time as the Congress sees fit to amend the Locomotive Inspection 
Act. The functional type of organization itself brings broader under- 
standing of the Commission’s multiple problems as it enables the shift 
of men from job to job. 

Other steps in the reorganization contemplate consolidation and 
closer supervision of our field offices and employees; the further dele- 
gation of the workload and laborious detail now handled by Commis- 
sioners to Boards created along the lines already applied to Fourth 
Section and Suspension matters and to some degree in the Bureau of 
Motor Carriers; the development and application of work manuals and 
policy guides and the greater control of workloads; the giving of 
increased attention to budgetary and persounel problems; and, finally, 
but most necessary, an appeal for funds for additional examiners to 
take care of the staggering backlog of cases. 

The understaffing of bureaus to such an extent that even with 
maximum efficiency there are not enough men to go around or men who 
can be assigned to keeping in continuous touch with the developments 
and problems in a branch of transportation in order to aid the Com- 
mission in anticipating and handling these problems can have un- 
fortunate results. This situation has existed particularly in the case 
of water carriers and freight forwarders. Much of the criticism in our 
handling of water carrier matters thus involves getting the cart before 
the horse. 

The Commission is not given sufficient credit for its accomplishments 
over the years in effecting greater expedition and efficiency in its work. 
Its development of the modified procedure in the twenties and its 
pioneering work in the thirties in the use of verified statements have 
had far-reaching results. The pre-hearing conference method, possibly 
under another name, also was used occasionally in this early period. 
The handling of motor carrier applications for operating authority 
imposes so heavy a burden that we have made use of the so-called no- 
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hearing procedure, short form report, and other means for reducing the 
time and work required in giving the applicant his decision. Motor 
and rail rate cases also have been disposed of by the modified procedure. 
Since last October when its use was extended to more complex and 
important cases, over 80 percent of the rail cases have been handled 
in that manner as compared with less than 50 percent prior thereto. 
Over 80 percent of the motor rate cases are so handled. Requests for 
eross examination are very rare. Other experiments such as the 
shortened procedure have proved less successful, but they show further 
that the Commission has been open minded and able to take the initiative 
in matters of this kind. 

It is not fully appreciated that railroads and all other carriers 
subject to our jurisdiction, as well as the public, rely heavily on the 
Commission for the great bulk of their statistical information. With 
some exceptions, the railroads, through the American Association of 
Railroads, maintain and publish only a relatively few statistical series 
of their own. Even the weekly carloadings report, perhaps the most 
widely used of any A.A.R. statistical series, supplies current informa- 
tion on originations in only a very limited number of broad commodity 
categories. More detailed information regarding this originated traffic 
must be obtained from the Commission’s quarterly freight commodity 
statistics covering originations, terminations, and receipts from, and 
deliveries to connections for 262 classes of commodities. Similarly, a 
high proportion of all data included in railway press releases is actually 
taken from the Commission’s official figures. 

Again, a large proportion of all railroad, as well as other statistical 
exhibits in rate proceedings are taken directly from the Commission’s 
official figures or are founded upon these basic data. Much of the 
information regarding rail, as well as other carriers, appearing in the 
newspapers, as well as the trade publications, either with or without 
acknowledgment, comes from the Commission’s official figures, albeit 
sometimes at second or third hand. Were it not for the Commission’s 
published official figures of rail, financial, operating, and other results 
and their physical position and condition, neither the railroads, the 
Commission, nor anyone else would be able to obtain this information 
unless the railroads themselves were to establish an elaborate statistical 
organization of their own. 

Assuming that such an organization were practicable, there would 
always remain questions as to the reliability of the figures which could 
then be collected and compiled. From a detailed survey undertaken a 
few years ago on the initiative of Class I railroads through their account- 
ing departments, certain data were obtained. These data indicate that 
the Class I railroads on their own initiative would compile roughly 
64 percent of the items included in the Commission’s statistical report- 
ing requirements. Further, if the matter were left to the carriers, 
there would be important gaps in the information which is now available. 
None of the roads, for example, would file the waybill reports from which 
the Commission’s analyses of terminated traffic are produced, and 
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almost none would produce either hours of service or accident reports 
in the absence of statutory or Commission requirements. Over 20 
percent stated that they would not compile monthly revenue and 
expense reports except for the Commission’s requirements, and some 
indicated that they would compile no freight commodity statistics. 

The basic objective of administrative law is to provide a method to 
dispense justice by which issues could be resolved under a system 
permitting a greater degree of flexibility, resulting in simpler, shorter, 
less expensive, and more expeditious action than could be reached 
through formal court adjudication. Unfortunately, today in many 
instances the opposite prevails. The old informal remedies are no 
longer working effectively. Frequently the records are longer than 
they would have been in court proceedings and are filled with repetitions 
and irrelevant matter. The result has made administrative practices 
more expensive and less expeditious than would have resulted in 
adjudication before the courts. 

President Dwight D. Eisenhower, recognizing this problem, on the 
recommendation of the Chief Justice of the Supreme Court, on April 
29, 1953, issued a directive calling a conference concerning unnecessary 
delay, expense, and volume of records in some adjudicatory and rule 
making proceedings in the Executive departments and administrative 
agencies. Since then I have been privileged to serve on the Committee 
on Organization and Procedure, which has developed the program and 
study for the conference, now in progress. 

The Interstate Commerce Commission is the largest agency in the 
field of administrative law. In the year ending June 30, 1951, our 
Commission held in Washington and over the entire country 3421 
formal administrative hearings for the receipt of evidence. This 
compares with 1904 hearings held the same year by four other agencies, 
Federal Communications Commission, Civil Aeronautics Board, National 
Labor Relations Board, and Coast Guard. These hearings may be 
compared to 9878 civil and criminal trials commenced in all of the 
Federal District Courts.2 We had on our staff 120 hearing examiners 
compared to 215 Federal District judges. It can be no overstatement 
to assume that the matters adjudicated in our hearings, involving 
many millions of dollars and affecting every conceivable segment of the 
national economy, were as important to the parties involved as those 
which were tried in the courts. 

Administrative agencies have both investigatory and adjudicatory 
functions. Investigative functions are by their nature informal, ex- 
tensive, and not limited by strict rules of evidence. As the investigation 
progresses it may transform gradually into a controversy over one or 
more issues and finally emerge as an adjudicatory proceeding to decide 
disputed matters involving substantial rights. The distinction between 
investigatory and adjudicatory phases of administrative proceedings 





2An address of Honorable Herbert Brownell, Jr., Attorney General, before the 
President’s Conference on Administrative Procedure, June 10, 1953. 
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must be distinguished. Should the investigation reveal the need for 
the determination of substantial rights or obligations, an adversary 
proceeding should be initiated and the evidence thereafter adduced 
confined to such issues. Such practices tend to restrict and reduce the 
record to relevant evidence and effect substantial economies. 

There continues to be various and sundry proposals agitated in 
bar associations, national and state, and before Congress for reforms in 
the administrative process. Within the federal family there are at least 
44 agencies that conduct administrative hearings but there are only 
five or six major agencies, including our own, which are required to 
scientifically apply to the fullest degree measures to shorten hearings. 
As to particular agencies some proposals might improve their present 
use of administrative process and procedures. Naturally proponents 
of certain measures have in mind procedures having to do with those 
agencies with which they happen to be in intimate contact. Without 
reflection they may understand very imperfectly the functions of other 
important agencies to which they propose to apply the same curative 
measures. Today the physician’s case contains more than quinine, 
calomel, and cathartics. The dosage for a particular patient would have 
ill effects upon an entire community. 

This poses the question: Should Congress enact uniform rules of 
procedure which would have equal salutory effect upon Indian claims 
and milk marketing as well as upon Interstate Commerce Commission 
eases? Can the pattern of random procedures of some informal 
agencies be tailored to cover the multitude of diverse issues within the 
range of regulation of all surface transportation by the I.C.C. under 
defined uniform rules? Great similarity now prevails, brought about 
by exchange of ideas through the past, in the procedures of the principal 
regulatory agencies. While complete uniformity would shackle the hands 
of the chief agencies, yet there may be a common approach to uniformity 
of rules meriting research and study. 

Basic deficiencies in pleadings may result from failure to prepare 
complaints, petitions, and applications so as to clearly define the issues 
to be determined and from failure of opposing counsel to submit answers 
clearly and fully responsive thereto. It is quite possible that the agencies 
share equally with the practitioners this fault in respect to the receipt 
of vague and unresponsive pleadings. 

Potentially the most effective means of reducing unnecessary ex- 
pense and volume of record is the perfection of the technique of pre- 
hearing conferences. The primary purpose of the pre-hearing confer- 
ence is to prepare the case for trial in such a way as to facilitate and 
shorten the trial. The element of surprise, which upon occasion has 
played too important a role in the court or hearing room, should form 
no part of any administrative proceeding. The success of the pre- 
hearing conference is dependent primarily upon two factors, namely, 
firm direction of the conference by the hearing officer and whole-hearted 
cooperation by counsel. Reception of substantial quantities of irrelevant 
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and immaterial evidence, both oral and documentary, through inadequate 
restriction of the testimony of witnesses and undue relaxation of the rules 
of evidence and the failure to control counsel contribute both to the 
bulk of the record and the length of time required to adjudicate a 
proceeding. The tendency toward excessive leniency in conducting 
hearings has been due largely to the attitude of the regulatory agencies 
themselves and to the federal courts which frequently have criticized 
hearing officers for excluding evidence of doubtful relevancy. Hearing 
officers have ample legal authority to restrict both direct and cross- 
examination of witnesses to testimony material to the issues and should 
be encouraged by their agencies and the courts to exercise such authority 
to the utmost extent. 

Needless to say the Commission welcomes all possible condensation 
of statements and withholding of all unnecessary or irrelevant docu- 
mentary material by the parties. Boiling down the record helps the 
Commission to dispose of cases more expeditiously. In Ex Parte 175 
now again before the Commission six verified statements were filed by 
the Department of Agriculture, one by the Tennessee Valley Authority, 
two by General Services Administration, and one by the Bureau of 
Fisheries of the Department of Interior. Although these departments 
have the right to participate in proceedings before the Commission 
I submit that every effort should be made by Government counsel to 
coordinate and condense their presentations in the public interest. 

Inadequate preparation by counsel contributes to the problem of 
long records. Deliberate dilatory or obstructive tactics when recog- 
nizable should be condemned as unethical and dealt with by discipli- 
nary action. The loose practice of incorporation into the record by 
reference of voluminous statistical data has resulted in the inclusion 
of quantities of immaterial evidence. Such evidence should be selected 
to include only those portions of such data as are clearly revelant to 
the issues in the case on hearing. 

The method of presenting scientific and economic evidence by the 
testimony of expert witnesses is recognized as cumbersome. No substi- 
tute for this method has yet been devised. This field may be greatly 
narrowed under our modified procedure where such testimony is sub- 
mitted in writing under oath in advance followed with a conference 
of the experts themselves with the aid of our staff of experts. 

In any large proceeding the adequate indexing of the records will 
facilitate the work and study both by our agency and the reviewing 
courts. This cooperative undertaking should be agreed upon at the 
pre-hearing conference. A number of steps looking to reducing the 
records to material relevant to an appeal from the administrative agency 
to the court and the exclusion of much irrelevant matter merit con- 
sideration. 

This problem of long transcripts continues to plague the Commission 
and the courts on appeal although much has been said about condensing 
long statements. Accomplishment of this objective based upon an 
analysis of recent proceedings is discouraging. There was something 
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wrong when a sympathetic Justice of the Supreme Court complained 
that the record before the court weighed ‘‘avoirdupois 67 pounds’’ 
(Justice Brandeis, in B. & O. R. Co. v. U. 8., 298 U. S. 349, 381). The 
transcript of Ex Parte 168 consisted of 9,247 pages; in Ex Parte 175, 
prior to the start of the hearing on June 15, 1953 to make the increases 
permanent, the transcript was 8,970 pages; I. & S. No. 5800, Increased 
Express Rates on Fruits and Vegetables, 2,880 pages; not to mention 
a certain motor carrier application case heard in different cities where 
after 48 days the hearing was not completed. 

These common faults which I have enumerated represent more or 
less human fraility. Duplicative or wasteful direct and cross examina- 
tion results sometimes from excessive zeal and a lack of just plain 
‘terminal facilities.’’ Filing of petitions for reconsideration occurs 
in too many cases and often can be explained merely for the purpose 
of stalling the effective date of a decision. Lack of proper restraint and 
decorum in the hearing room, unjustified requests for oral argument 
and for postponement of hearing, the filing of applications for rights 
on a scale beyond that which is likely to be approved are to a large 
extent beyond the control of the Commission or its staff and mainly are 
apart from rules of practice. Improvement must come either by the 
voluntary action of the parties or by action on our part. We prefer 
the first course of action. Generally, the courts must deal with matters 
comparable to those which come before the Commission and are less 
lenient than we have been. 

Responsibility for constructive measures lies with the Commission 
and practitioners along with parties whom they represent. Added to 
the problems which I have laid before you, we must be enabled to better 
the personnel within our own agency and to make staff members secure 
from improper influences of any kind. Sometimes these influences 
become political. We note a rising tendency for individuals or groups 
of individuals who have received adverse decisions to appeal to members 
of Congress for legislation nullifying such decisions. 

To maintain a tradition of highest ideals and ethical standards for 
administrative officials and for those who deal with them is a mutual 
rather than a one-way objective. To subject the reasoning of reports 
and opinions to fair and sound public comment and criticism and 
generally to bring administrative determinations up to a plane that 
will shrink the need for judicial review requires the full cooperation 
between our Commission, the practitioners, and finally the carriers 
subject to our jurisdiction. 








Speech by Commissioner Richard F. Mitchell * 


.... When your executive secretary, Mr. Scott, invited me to speak 
he suggested that I talk about the Wolf report and give you gentlemen 
the views of the Commission concerning that report. The Commission 
has adopted the report in principle. It has proceeded to hire a Managing 
Director as recommended by the report. The Commission had that 
thought in mind before the report was issued. There has been a 
considerable delay in the hiring of the manager. Let me say to you 
at this point that the Commission was not responsible for that delay. 
We were ready to act, and did act, many months before Mr. Hamm 
was appointed. 

Now, let me state to you as frankly as possible that what I say about 
the Wolf report or about the Commission here today is not the view 
of the Commission itself but is my own individual opinion. No one on 
the Commission nor connected with it, other than myself, is responsible. 

The Commission, as you know, consists of 11 members and each has 
a right to his views. In the matters that come before the Commission 
each votes as he believes proper in the best interests of the public. 

The Wolf report was submitted by an engineering company hired 
by the taxpayers through the Congress. The report was written mainly 
—if not entirely—by a man who had had experience in business manage- 
ment, and his two assistants, after a very limited and preliminary ex- 
amination of the Commission. These men were not transportation 
specialists and as far as I know had never had experience with a regula- 
tory body, and a very limited experience with government agencies in 
general. Anyone who has been connected with government knows that 
the functioning and the operation of a government agency is different 
from that of other business... . 


There are many good things in the Wolf report. I believe the con- 
solidation of certain bureaus will add to the efficiency of the Commission 
and I hope save money for the taxpayers, but there are other provisions 
of the Wolf report which will require careful consideration. Whether 
or not they can be put into effect can be determined only after a complete 
study of the situation. The job of reorganizing the Interstate Com- 
merce Commission is a big one. I do not hesitate to say that it should 
be done. I believe that it is necessary for the Commission to review 
the manner in which it handles motor-carrier cases. It is essential 
that the Commission see to it that such cases are handled and decided 
promptly. You may be startled when I say to you that there is entirely 
too much reviewing of examiners’ reports in the Bureau of Motor 
Carriers. Perfection is a wonderful thing, but it is far more important 
that cases be decided promptly than it is to hold those cases for a year 
or two in order to subject them to an intensive review in an attempt to 
screen out largely non-existent errors. 





* Delivered before the District of Columbia Trucking Association, Inc., Sep- 
tember 16, 1953. 
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Review, of course, is a good thing and essential, but it also delays 
reports. There are certain people who believe that delaying decisions 
results in issuing better reports. ‘‘If one decides a case promptly they 
cannot be right,’’ they say. ‘‘You must wait weeks or months at a 
time.’’ To me that does not make sense. You can decide cases promptly 
and I venture the assertion that we are just as right as those who delay 
reports for months at a time. Delay adds nothing to the merits of the 
decision. 

Only about 2 percent of the motor bureau reports are even printed. 
Few establish any precedent. True, every report should be well written. 
It should be determined by the record made and the briefs filed—and 
by nothing else. Every report is important to the parties involved. If 
the examiners in our Bureau of Motor Carriers are not capable of 
writing reports then we ought to change examiners. I believe they are 
capable and that the original report written by the examiner who heard 
the case should be sent out to the interested parties. Those parties 
should be able to point out the defects, errors or mistakes and then let 
the division decide it. Prompt decisions are essential and if the Inter- 
state Commerce Commission is not capable of putting out prompt deci- 
sions the motor industry is entitled to have some tribunal set up that 
ean and will make prompt decisions. 

I am glad to report to you that there is no serious delay in the 
Commission other than in the Bureau of Motor Carriers, but that delay 
is indeed a very serious one. It could be corrected to some extent by 
adding additional examiners but to my way of thinking the only way 
it can be properly corrected is to change the method in which we are 
handling the cases and see that they are promptly decided. 

I believe that you in the motor industry have a complaint against 
the slow manner and the delays which have been taking place in deciding 
your cases, but in the past year there have been added to the Commission 
five new members. Three other members have been added, including 
myself, in the last 6 years. And so you have a Commission made up of 
members who have open minds and who, I am hopeful and believe, will 
work out some of these matters which have been so annoying to your 
industry and to the other segments of the transportation field. 

It is not necessary for me to tell you that you gentlemen are en- 
gaged in a regulated business, but it might interest you if I give you 
my views in regard to regulation. We have had Commissioners who 
have opposed every rate increase that has ever come before the Com- 
mission ; others who believed that we should have our employees check- 
ing and double checking every move made by those regulated ; and other 
Commissioners who believed that regulations put into effect 30 years ago 
should still be strictly enforced. ‘‘Custom and usage’’ they say is im- 
portant. In my opinion, custom and usage should play no part in 
present day regulation. Regulation should keep pace with changes in 
the transportation industry. Not many years ago—20 or 25—and as we 
measure time that is a short space, the railroads had a complete monopoly 
of transportation. Frankly, as so often happens when you have absolute 
control, the railroads were a little high-handed in the manner in which 
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they handled some of the problems of that time. But in the past 25 years 
methods of transportation have completely changed. There came to my 
desk only a few weeks ago a very elaborate and beautifully illustrated 
book published by the Ford Motor Company, entitled ‘‘Ford at Fifty.’’ 
It tells the story not only of the Ford Motor Company during the years 
between 1903 and 1953 but the growth of motor transportation from an 
infant with only a few cars at that time, with no roads upon which to 
travel, down to the present day with over 50 million motor-driven 
vehicles upon the highways, with paved roads, graded curves, bridged 
streams, and with a trucking industry playing a big and important part 
in the transportation system of the country. To-wit: from a feeble 
competitor to a powerful and important one. No one believes today 
that we could possibly continue to carry on the activities of our country 
without the trucking industry and the great service it is rendering to 
the American people. That does not mean there is no place for the 
railroads; they also are a growing institution. Recently a card came 
to my desk announcing the 10th anniversary of a trucking company. 
It came from the middle western part of the country. In 1943 this 
company had 105 units and 147 employees. In 1953, on its 10th anni- 
versary, it had 530 units and about 1,000 employees, and it had increased 
its tonnage 440 percent. That all happened in a period of 10 years. 

There is the tank-truck industry—that has had a phenomenal 
growth. The household movers who control practically all of that busi- 
ness today, and so on. It is not necessary for me to tell you or to tell 
the American people that in the past 20 years transportation has en- 
tirely changed, and yet we are regulating under rules and laws estab- 
lished 15, 20, or 25 years ago. In other words, regulation has not kept 
pace with changing conditions in transportation. It is ridiculous, in 
my judgment, that we should attempt to enforce these old laws; that 
we should continue to regulate under rules and decisions made by the 
Commission 15 or 20 years ago. It is one thing to regulate a monopoly 
and another thing to regulate a competitive business, and the fierceness 
of that competition is demonstrated throughout the land. 

Recently our attention has been called to the fact that great sums 
of money are being expended by various segments of the transportation 
industry in the promotion of what is designated as public relations. To 
my way of thinking it is propaganda. I can conceive of no good reason 
why any segment of the transportation industry should spend several 
hundred thousands of dollars employing a public relations firm to spread 
propaganda—not for the purpose of promoting transportation but to 
destroy in the eyes of the people a certain other segment of transporta- 
tion. This war between the rails and the trucks must end; there is 
plenty of business for everyone. The job should be one of concentrating 
upon building a better transportation system rather than trying to 
destroy a competitor. 

For 6 years I have been trying to find out why we carry on what is 
known as the waybill study. It is an expensive thing as far as the Com- 
mission is concerned. The exact amount of money expended I do not 
know—somewhere around $250,000 to $300,000. It requires the railroads 
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to furnish the Commission with one waybill out of every hundred 
carloads shipped on the railroads. As there are approximately 40 million 
carloads per year it becomes a sizeable job to furnish the Commission with 
400,000 copies. I have tried to ascertain who uses them or what value 
it is. I know that there are many men in transportation—and there 
have been men on the Commission and there may still be—who believe 
in the waybill study, but I have yet to find a single traffic manager, and 
I have asked many of them from the big and little concerns throughout 
the country, who would tell me that the waybill study was an important 
thing or that they considered it a good thing. But let’s assume that 
it is a good thing. We in government must realize that just because 
something is good does not mean we can afford to have it. That is true 
in private life. I would like a Cadillac automobile—it would be fine— 
but I cannot afford to buy it, and government must test what it expends 
by the same rule. Not whether it is good but whether we can afford it. 
With several thousand cases behind in the Bureau of Motor Carriers 
I say we cannot afford to spend $250,000 to $300,000 on a waybill study, 
the value of which is very limited. 

I know of other men well versed in transportation who have stated 
that these waybill studies are interesting and perhaps useful to some 
people, but that the public could get along without them. I have just 
returned from the middle west—from my own state of Iowa—and I found 
the people there very much disturbed over the $9 billion deficit and 
the national debt of $270 billion, with another deficit staring us in the 
face. Those taxpayers believe, and had hoped, that the cost of govern- 
ment would be materially cut by this time. They believe, and I think 
rightly so, that it is essential to the welfare of the nation that spending— 
whether it be for a good thing or not—by the national government must 
be cut, and I think the sooner that we who work in government realize 
the feeling of the people, realize the necessity for reducing expenses and 
the reduction of the debt the better off we will be. 

I know you gentlemen here are not affected by this waybill study. 
The rails are the only ones that are paying the expense. I do not know 
what it amounts to, probably in the eyes of some it would mean very 
little but in the eyes of those who have to meet the payrolls it may be 
considered substantial. So, let me tell you truckers that an effort has 
been made to force upon you the same recommendation—that you furnish 
waybills for every 100 truckloads of freight, and when you are paying 
that bill out of your own pocket, realizing that it is of no value to you 
and little value to anyone else you will be complaining as you would 
about any extravagant expenditure. 

I am not the only one who has these views upon regulation. I would 
like to cite a paragraph or two from the speech made recently by Secre- 
tary of Commerce, Mr. Sinclair Weeks: 


‘‘For more than 20 years our private competitive enterprise 
system has been misunderstood by government, burdened by govern- 
ment, shackled by government, punished by government and then— 
ironically—blamed by government for not performing as many 
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miracles as it could have, had it been free. The change in Adminis- 
trations changed that attitude. From here on out every group in 
our economy is going to get a fair break ‘ 

When regulation departs from its traditional role and en- 
eroaches on the field properly allocated to management, it may well 
slow down the progress and development of the industries being 
regulated. This has happened and, as a result, the public has not 
received the best service at the cheapest price. No group has been 
more unwisely and unfairly treated than the service industries. 
Yet the railroads, the power and light, the gas industries and those 
furnishing communications employ millions of workers, dependent 
for livelihood on the success of these industries, which are vital to 
all other industry and to the general consuming public . . 

The laws that Congress has passed for the regulation of the 
railroads, interstate power, gas transmission and communications 
all are intended to keep those industries healthy and vigorous so 
that they can render the best service possible to the public at as 
low a cost as possible in the long run .. . The average (rate of 
return earned by the railroads) has been below 4 percent, which no 
one can consider equal to a fair return, nor has the Commission 
ever initiated rates to improve the return.’’ 


Needless to say I agree with Secretary Weeks. He expressed just 
exactly the sentiments that have been in my mind for some time. 

The volume of work which confronts the Interstate Commerce Com- 
mission is very heavy. We regulate all fields of transportation with the 
exception of the air. In addition, we are charged with fixing the rate 
the railroads shall receive for hauling the mail, and approving or deny- 
ing upon application requests of the Postmaster General for increased 
parcel post rates. The Commission handed down 1,709 reports, exclusive 
of 1,327 examiners’ proposed reports which became effective by operation 
of law, covering decisions in all fields of transportation in the year ended 
October 1952. Many of these cases are exceedingly important to the 
nation and all-important to the individuals. This number does not 
include decisions made in more than 2,800 applications | to refund un- 
lawful charges, which we term “informal proceedings.’’ Better than 
2,500 applications for temporary authority were filed and passed upon. 
I might go on listing the other work in the Bureaus of Motor Carriers, 
Safety, Service, and Traffic, all of which handled informal reports and 
orders. But, this gives you some idea of the terrific volume which con- 
fronts the Commission. No court handles anywhere near the number 
of cases that we do. In fact, courts handle very few cases and, believe 
it or not, they are not speed merchants either 


There is criticism of every Commission and every court which has 
to decide cases. Not long ago I read an article by a law professor from 
Yale University which criticized the Supreme Court of the United States. 
Every time you decide a case you have to beat someone, and that some- 
one is a poor loser and complains; there are few, if any, good losers. 
I believe, however, that no commission or court decides as many cases 
per year as does the Interstate Commerce Commission. There is criticism 
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that we are slow in deciding cases; what court or commission is not 
slow? The truth of the matter is that the Commission, with the excep- 
tion of its motor bureau where the volume is excessively heavy, is well 
up with its work; and even in the Bureau of Motor Carriers many of the 
cases are delayed by the parties themselves. 

The job is a big one but I am confident that when a fair and im- 
partial person carefully analyzes the work we do and how we do it he 
will be convinced that the Interstate Commerce Commission is doing 
all in its power to build a transportation system in this country that 
will be adequate to serve our country in times of peace and in times 
of war. 





LIFE’S RECORDS CLOSED 
By Epwarp H. DeGroot, Jr. 


Chairman, Memorials Committee 
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Remarks of Honorable Owen Clarke Respecting 
Block Signal Systems and Other Safety Devices 


Since receiving the kind invitation of your chairman to address 
this meeting I have endeavored to acquaint myself with some of the 
matters under my supervision in the Commission that are of special 
interest to the members of this section. 

I find that among the files which I have inherited from my prede- 
cessor, Commissioner Patterson, are Dockets Nos. 13413, 28000, 29543, 
and Ex Parte No. 171 . , 

Docket No. 13413, as you all no doubt know, originated with the 
first order of the Commission in 1922, requiring respondent carriers to 
install automatic train stop or train control devices upon designated 
portions of their roads. In the ensuing 31 years I find that this docket 
has grown to enormous proportions. The numerous proceedings which 
have been held in connection with petitions requesting relief from 
further operation and maintenance of automatic train stop or train 
control systems, modifications of the order to permit operation of loco- 
motives equipped with automatic cab signals in lieu of automatic train 
control devices, and relief from various other requirements of the order 
now make up a file worthy of Paul Bunyon. The latest addition to this 
docket concerns a petition filed by the Long Island Rail Road Company 
on March 4, 1953, for modification of the order to permit petitioner to 
modify the speed governors that enforce restricted speed so that the 
present restricted speed of 15 miles per hour may be increased to 18 
miles per hour. Hearing was held and the petition was granted on 
September 2, 1953. 

Docket No. 28000 includes all of the formal proceedings held in 
connection with applications for approval of modifications of block signal 
systems, interlocking and automatic train stop, train control and cab 
signal devices. These applications, commonly referred to as BS-Ap 
applications, as you well know, must be filed under the provision of 
the Signal Inspection Act of 1937 requiring that such systems or de- 
vices in use on that date or thereafter installed, may not be discontinued 
or materially modified by carriers without the approval of the Commis- 
sion. Hearings on these applications may be held on the Commission’s 
own motion or when an interested party protests against the granting 
of the application and makes adequate showing to justify the Commis- 
sion in setting the matter down for hearing. In the 16 years since the 
passage of the act this docket shows that only 123 hearings have been 
held, while the Commission has acted on approximately 13,000 appli- 
cations. 

In connection with this subject I might add that among the duties 
assigned to me as Commissioner is administrative supervision of the 
work of the Bureau of Safety, which handles all matters pertaining to 
block signal applications. In this capacity I am authorized to act for 
the Commission in the disposition of these applications, but because of 
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my limited experience in such matters I must of necessity rely to a 
large extent upon the advice and recommendations of the Bureau of 
Safety. I am sure that most of you are well enough acquainted with the 
staff of that Bureau in Washington to know that they are competent to 
give me expert and impartial advice. 

Docket No. 29543 had its inception in the proceeding which resulted 
in the order of the Commission entered June 17, 1947, requiring re- 
spondent carriers to install automatic or manual block signal systems on 
such portions of their lines over which any passenger train is operated 
at a speed of 60 or more miles per hour or any freight train is operated 
at a speed of 50 or more miles per hour, and automatic train stop or 
train control systems or automatic cab signal systems on such portions 
of their lines over which any train is operated at a speed of 80 or more 
miles per hour. As most of you know, this order has resulted in the 
installation by some roads of many miles of automatic block signal 
systems and automatic train stop and automatic cab signal systems. I 
am informed that other roads which did not consider it to be economically 
feasible to install automatic block signal or automatic train stop, train 
control or cab signal systems in order to continue to operate a few of 
their trains in excess of the maximum speeds permitted without these 
devices, complied with the order by reducing their maximum authorized 
speeds. Still other roads, as disclosed in the docket, sought modifications 
of the order to permit operation of certain specified trains, usually diesel 
powered, streamlined type, at speeds in excess of those specified in the 
order, without installing the required devices. Twenty-nine hearings 
have been held upon petitions for such modifications of the order. The 
last hearing in this docket was held June 16, 1948, and it is not probable 
that there will be many more, since I am advised that all of the carriers 
have now complied with the order either by reducing speeds or in- 
stalling the required devices to enable them to operate in excess of the 
specified speeds. 

I suppose that most of you are more familiar with Docket Ex Parte 
No. 171, than any of the other dockets previously mentioned. Therefore 
I scarcely need to tell you that this is the proceeding under which the 
Commission’s Rules, Standards and Instructions for Signal Systems 
were revised and amended. Hearings on applications, referred to as 
R. 8. & I. applications, and petitions for relief from the requirements 
of certain sections of these rules are assigned to this docket and many 
such hearings have been held in the past and it is probable that there 
will be others in the future. 

After the passage of the Signal Inspection Act in August, 1937, the 
Commission prescribed Rules, Standards and Instructions for installa- 
tion, inspection, maintenance and repair of signal systems, which be- 
came effective September 1, 1939. After these rules had been in effect 
for a little more than ten years, I understand that experience had shown 
that some of them should be eliminated and others clarified, and that in 
some respects the rules were incomplete and inadequate to carry out 
the purposes of the act. Also, many of the rules were too general and 
indefinite, and still others were so phrased as to be capable of different 
interpretations. Accordingly, a revised draft of the rules was prepared 
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and incorporated in a notice of proposed rule making, which was issued 
on January 6, 1950, under the title Ex Parte No. 171. The order pre- 
scribing these rules, standards and instructions was entered June 29, 
1950, and they became effective October 1, 1950. Therefore they have 
been in effect now almost exactly three years. I have been advised that 
in the opinion of some of you signal engineers certain rules are in need 
of still further revision or complete elimination. Since the Commission 
wants rules that are practical and reasonable and accomplish a desirable 
purpose without being unduly restrictive or unnecessarily burdensome, 
we invite your constructive suggestions for further amendments. 

I understand that many of you signal engineers also have juris- 
diction over communication facilities on your railroads, and accordingly 
you must be greatly interested in the bill passed by the Senate on 
July 27, in the closing days of the last session. This bill, S. 539, is 
an act to authorize the Interstate Commerce Commission to make man- 
datory the installation of certain railroad communication systems. The 
bill amends subsection (b) of section 25 of the Interstate Commerce 
Act, the Signal Inspection Act, to read as follows: 


That the Commission may, after investigation, if found necessary 
in the public interest, order any carrier within a time specified 
in the order, to install the block signal system, interlocking, 
automatic train stop, train control, and/or cab-signal devices, 
and/or other similar appliances, methods and systems intended 
to promote the safety of railroad operation (including radio and 
other electronic devices) which comply with specifications and 
requirements prescribed by the Commission, upon the whole or 
any part of its railroad such order to be issued and published 
a reasonable time (as determined by the Commission) in advance 
of the date for its fulfillment. Provided, That block signal systems, 
interlocking, automatic train stop, train control, radio and other 
electronic devices, and cab-signal devices in use on the date of the 
enactment of this amendatory provision or such systems or devices 
hereinafter installed may not be discontinued or materially modified 
by carriers without the approval of the Commission. 


The act would be further amended to provide that any order of 
the Interstate Commerce Commission directing any carrier to take 
action that requires the obtaining of a radio wave band or frequency, 
station permit, or license under the Communications Act of 1934, as 
amended, shall be subject to the granting by the Federal Communications 
Commission of the required authorization, and permitting the Federal 
Communications Commission to make any inspections of equipment using 
radio frequencies or radio frequency energy in accordance with the 
provisions of the Communications Act and the rules and regulations 
of the Federal Communications Commission. 

It would seem that the proposed language ‘‘radio and other 
electronic devices’’ is broad enough to include train communication 
systems of both the radio and inductive types, which are now being 
extensively used on railroads in this country. In other words, with 
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section 25 amended as proposed in this bill, the Commission would 
have the same authority with respect to train communication systems 
as it now has with respect to block signal systems, interlocking, auto- 
matic train stop, train control and cab-signal devices, and other similar 
appliances. 

It should be understood however, that this bill has not been passed 
by the House of Representatives, and I am informed that the House 
Committee on Interstate and Foreign Commerce has not held hearings 
on the bill. 

In commenting upon the foregoing legislation I wish to make it 
unmistakably clear that I express no opinion concerning its necessity 
or desirability. Generally speaking, I have found that most of the 
railroad industry is quick to utilize all new techniques designed to 
increase the safety of train operations. I am not convinced there is 
any real need for legislation of a compulsory nature requiring rail- 
roads to employ modern devices that sound managerial judgment 
dictates should be used any way. However, until I have an opportunity 
to study all the facts I shall have an open mind on the proposal. 

There is one more matter, in which I think you gentlemen may be 
interested, that I would like to discuss briefly. By resolution of the 
Senate of the 82nd Congress, upon the recommendation of the Com- 
mittee on Interstate and Foreign Commerce, a survey of the organization 
and operation of the Interstate Commerce Commission was authorized. 
The purpose of the survey was to determine administrative and organi- 
zational ways and means to increase the efficiency and economy of the 
Commission. The study was conducted by the Wolf Management 
Engineering Company of Chicago and its report was submitted to the 
Senate Committee on Interstate and Foreign Commerce at the be- 
ginning of the first session of the present Congress. 

Those of you who have studied the Wolf Report, I believe will 
agree that most of the findings and recommendations are basically 
sound. The Commission has adopted the Report in principle and is using 
it as a guide in its present reorganization efforts. 

The first recommendation of the Wolf Report was that the per- 
formance of all administrative functions should be transferred from the 
individual Commissioners to a Managing Director who should have full 
authority over all civil service rated personnel. By removing the 
burden of administrative detail Commissioners would then be able 
to devote more time and attention to their quasi-judicial, quasi- 
legislative and policy-making responsibilities. 

In selecting its first Managing Director, the Commission realized 
that it would need a man who possesses the wisdom of Solomon, the 
patience of Job, the diplomacy of Winston Churchill, and the stamina 
of Brigham Young. We believe we have found such a person in Pete 
Hamm, whom many of you have known in his previous positions as 
publisher of the ‘‘Traffice World’’ and president of the Traffic Service 
Corporation. The Commission considers itself extremely fortunate 
in obtaining a man of Mr. Hamm’s background and experience to tackle 
the difficult job ahead. 
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The second recommendation of the Wolf Report is that the present 
15 bureaus be consolidated into 3 general staff offices—administration, 
law, and Secretary, and 6 specialized administrative bureaus operating 
along functional lines. Such consolidation of bureaus, it is believed, 
would enable the Commission to make more effective use of available 
staffs specialized in certain functions. 

For example, it is proposed that the present Bureau of Locomotive 
Inspection, the Bureau of Safety, the present Section of Safety of the 
Motor Carrier Bureau, and the Section for Explosives under the Bureau 
of Service, be consolidated into a single bureau, to be known as the 
Bureau of Safety Inspection. The Bureau of Safety at present is 
comprised of four sections, namely, Safety Appliances, Hours of Service, 
Signals and Train Control, and Accident Investigation. The proposed 
organization chart included in the Wolf report provides for a Bureau 
of Safety Inspection with 8 sections, as follows: 


Administrative Section Hours of Service 
Safety Appliances Safety-Motor Carriers 
Accident Investigation Locomotive Inspection 
Signals and Train Control Explosives 


Although the present Bureau of Locomotive Inspection and the 
Bureau of Safety are supervised by one Commissioner, the Locomotive 
Inspection Act provides for the appointment of a director of locomotive 
inspection and two assistant directors. The report is of the opinion 
that although this congressional act was not intended to create un- 
necessary expense and duplication of administrative services, currently 
it does so. It proposes, therefore, that the Bureau of Locomotive In- 
spection be operated as a separate bureau only until the act can be revised 
to permit consolidation. 

The report recommends no change in technical functions and 
technical staffs, because the training and technical requirements of 
safety practices are, of necessity, different for each type of carrier. 
It appears, however, that there might be improvement in efficiency 
of field work by having the several forces of inspectors, including safety 
appliance, hours of service, signal, locomotive inspection, motor- 
carrier safety, and transportation of explosives, under one administrative 
head, which would facilitate assignments to investigation of accidents, 
and other special investigations requiring experience in these various 
fields. 

The report also recommends that the Commission delegate more 
regulatory authority to additional qualified boards of employees. The 
proposed organization of the Bureau of Safety Inspection would permit 
of such delegation of authority, to boards consisting of the Director, 
Assistant Director and a Section Chief to act upon matters handled by 
each unit, or for a single board composed of or selected from the 
administrative and technical staff of the proposed Bureau. 

Another recommendation which directly would affect the Bureau 
of Safety is that the field operations of the Commission be organized 
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under six geographic regions. At present some of the administrative 
bureaus in Washington have employees in several districts throughout 
the country and these bureaus exercise direct authority over their 
respective personnel. Some employees, such as the inspectors of our 
Bureau of Safety, work directly out of their respective homes, with 
limited personal contact with their direct supervisors, who are located 
in Washington. This long distance attempt at supervision of the field 
personnel and of their activities is obviously inefficient and inadequate, 
hence the recommendation that all field activities be grouped in six 
geographic regions, each to be headed by a regional manager. Each 
region would have its own administrative section to care for the clerical 
details of supervising the region and providing office services. Within 
these geographic regions the specialized technical staffs would be 
organized according to types of carriers. All of the technical instructions 
would emanate from the functional bureaus and be channeled to the 
field employees through their regional manager. However, the super- 
vision of all field personnel would be exercised by supervisors stationed 
in the regional offices, instead of supervising these employees from 
Washington, as at present. 

In my opinion, one of the most important recommendations of the 
Wolf Report is that personnel management in the Commission must 
receive increased attention. The survey uncovered the startling fact 
that of 1,019 administrative and technical employees in the Commission, 
65% are 50 years and older. Of 280 key persons 60 years and older, 
93% of them have sufficient eligibility to retire at any time. Such 
a manpower situation is extremely serious and requires immediate 
action. Plans must be made for recruiting and training personnel to 
replace this large segment of key persons ready to retire. Our new 
Managing Director could find no better place to start than right there. 

After observing that the total number of Commission employees 
today is approximately one thousand less than ten years ago, the Wolf 
Report reaches the rather obvious final conclusion that to reduce the 
eurrent backlog of pending cases it will be necessary to increase the 
number of employees and, correspondingly, our budget appropriations. 

Slight relief has been provided by the budget appropriation for fiscal 
year 1954 enabling the Commission to increase its staff by about 60, 
or less than 4 per cent. These additions will help partially to over- 


come the 35 per cent reduction in personnel the Commission has suffered 
in the last 10 years. 
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NATIONAL ASSOCIATION OF RAILROAD & UTILITIES 
COMMISSIONERS RESOLUTIONS 


The National Association of Railroad and Utilities Commissioners 
adopted a series of resolutions at the annual convention of that Asso- 
ciation in New York on September 24. 

In one resolution, the Association urged repeal of excise taxes on 
transportation and communication services. In another resolution, the 
Association agreed to appoint a special committee to study the problem 
of strikes and work-stoppage in regulated public utilities, with instruc- 
tions ‘‘to confer with leaders of the concerned labor organizations and 
representatives of public utility companies and to formulate recommen- 
dations to this Association of action to eliminate or mitigate strikes or 
work-stoppages in public utilities.’’ 

The state commissioners also adopted a resolution favoring postpone- 
ment by the Post Office Department of any proposed diversion of first 
class mail from rail to air service until a public investigation has been 
made of the matter. The Association said such diversion would increase 
the cost of transporting mail without improvement in service, would 
tend to increase the present large postal deficit, reduce passenger train 
revenues, aggravate the passenger deficit problem, and discriminate 
against those who pay higher postal rates for airmail service. The reso- 
lution also said that there is grave doubt that existing federal statutes 
permit the expenditure of tax funds for air transportation service for 
three cent mail comparable to that accorded six cent mail. 

In another resolution, the Association opposed enactment of S. 281, 
to amend section 1(17) (a), section 13(3), and section 13(4) of the 
Interstate Commerce Act in order to extend to the I. C. C. power to pre- 
scribe the discontinuance of railroad freight, passenger or station service 
in intrastate commerce when found to be unreasonably discriminatory 
against or to constitute an undue burden on interstate commerce. The 
Association favored enactment of two other bills now pending in Con- 
gress. One is H. R. 6453, a bill to provide that the reorganization of 
wholly intrastate railroads in certain cases shall not be subject to section 
77 of the Bankruptcy Act but shall come within the provisions of chapter 
10 and of section 178 of such Act. The other bill is H. R. 6454, to amend 
section 13 of the Interstate Commerce Act so as to exclude certain intra- 
state passenger fares from the jurisdiction of the I. C. C. 





L. C. L. TRAFFIC RESEARCH 


A new research group, as authorized by the Board of Directors of 
the A. A. R. on suggestion of the National Association of Shippers Ad- 
visory Boards, to explore methods designed to improve the handling of 
less-than-carload freight began operations on October 1 in Chicago as 
part of the Freight Station Section. 
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G. H. Hill, of Chicago, Superintendent of Stations and Transfers, 
western region, of the Pennsylvania Railroad, has been named Director 
of the Freight Station Section and L. C. L. Research. Appointed as- 
sistant directors were H. M. Warner, Chief of Merchandise Service for 
the Chicago, Milwaukee, St. Paul & Pacific Railroad, and Charles F. 
Yardley, Transportation Assistant of the New York, New Haven and 
Hartford Railroad. 





RAILWAY BUSINESS ASSOCIATION TRANSPORTATION SURVEY 


P. Harvey Middleton, President of the Railway Business Associa- 
tion, has made public the results of a survey started by the Railway 
Business Association two years ago. 

Mr. Middleton said the study included not only large organizations 
in major cities but also small groups in the ‘‘grass roots’’ sections and 
hence the recommendations which were presented afforded ‘‘a good indi- 
eation of the opinion of a cross section of our entire economy”’ on trans- 
portation matters. 

Among others, the survey embraced such national organizations as 
the National Industrial Traffic League, Transportation Association of 
America and the Chamber of Commerce of the United States. 

In announcing the results of the survey, Mr. Middleton declared that 
regardless of the size or location of the organization there was ‘‘unani- 
mous agreement that all forms of transportation should be permitted 
to earn a fair return on net invested capital so as to enable them to 
attract the necessary funds for maintaining efficient service at reasonable 
rates and to assure the continuance of a transportation system under 
private ownership and operation.’’ He added that the major concern 
of business groups in all sections was ‘‘the promotion of a federal trans- 
portation policy capable of responding quickly and efficiently to present 
day requirements. ’’ 

Mr. Middleton’s analysis of the survey disclosed that many of the 
organizations recommended the following: 

(1) All carriers should be permitted to earn a fair return on net 
invested capital. 

(2) While most of those quoted were opposed to subsidies, a num- 
ber of them emphasized that withdrawal of subsidies should be gradual, 
in order to prevent undue disturbance of existing transport services. 

(3) There was substantial agreement that public interest required 
the payment of adequate user charges by all users of transportation 
facilities constructed and maintained by the government. 

(4) Many also agreed that all carriers should have equal oppor- 
tunity in the use of such publicly provided transportation facilities, 
subject to the approval of the regulatory authority. 

(5) A considerable number favored continuation of the present 
policy of making consolidations voluntary and permissive rather than 
mandatory, and some also proposed that the same policy be applied not 
only to consolidations of railways, but also to consolidations between 
carriers of different types. 
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(6) There was substantial support for regulation of all carriers 
by a single agency reporting directly to Congress. 

Calling attention to the fact that the United States is the only 
major country in which the railways are ‘‘still owned and operated by 
private enterprise,’’ Mr. Middleton said the statements of business 
executives embraced in the RBA’s survey ‘‘provide abundant evidence 
that they want to keep it that way.’’ 

‘‘They fully recognize that if the railways should become national- 
ized, other basic industries would soon find themselves in the same dole- 
ful predicament,’’ he continued. ‘‘Those who have studied the facts 
are well aware that in many countries where railways are state owned, 
commercial principles are subordinated to political and bureaucratic 
considerations. ’’ 

“‘It must be evident to any fair minded person that the railway 
network of the United States—223,500 miles of line—and the character 
of the service available to the public, offers no argument to replace that 
enterprise and efficiency with a system owned and controlled by the 
government. If, however, we are to avoid government ownership, we 
must have a sensible plan of railway regulation, one which will promote 
sound credit and growth, and offer inducement for investment, while 
insuring adequate service and reasonable rates.’’ 





AIR HANDLING OF 3c MAIL BEGAN ON OCT. 6 
D. C.-Chicago-N. Y. C. Test Runs Set 


The Post Office Department began experimental handling of all 
first class mail by air between Chicago and New York and Chicago and 
Washington, on Oct. 6, according to a news item appearing in the Wash- 
ington Times-Herald recently. 

Four major air carriers—American Air Lines, Capital Air Lines, 
United Air Lines, and Trans World Air Line—have agreed to a one year 
temporary pay contract for the work, and details have been ironed out 
in a final 48-hour conference just concluded here. 

The program is regarded both by the air lines and by Postmaster 
General Summerfield, who has backed the experiment almost from the 
moment of his appointment, as a trial which will determine whether 
similar service should be extended to first class mail all over the country, 
wherever air transportation would expedite its delivery. 


Long Used in Europe 


A number of European countries, the British empire and Australia 
have carried first class mail by air since the middle 1930s, and it is 
anticipated here that air handling will prove successful and speed de- 
livery times. 

Postmaster General Summerfield said at least two million letters 
daily that now move by rail between Washington or New York and 
Chicago will now go by air. He estimated that 10,000 pounds of first 
class mail a year will be shunted from the railroads to the air lines. 
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It is anticipated—conservatively, postal authorities say—that a sav- 
ing of at least 12 hours in delivery of mail from Chicago to Washington 
or New York will be achieved by the change. If the system was extended 
to coast-to-coast mails, post office experts report, the saving in time could 
be quadrupled. 


$1,300,000 for Airlines 


Postmaster General Summerfield said that the participating airlines 
will split an additional $1,300,000 a year in new revenues by carrying 
the first-class mail in addition to air mail and air parcel post. 

This will be ‘‘found money,’’ he said, because the first-class letters 
will be carried in space which has gone empty on regular trips. The air 
earriers have some 75 daily round trips between the test centers and 
estimate they will be able to move the total of 24 tons in both directions 
without difficulty. 
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OPERATING RIGHTS OF MOTOR CARRIERS * 
REVIEWED BY 
SamMvueL W. EarnsHAw 
Office of the General Counsel Department of Commerce 


Professor Taff of the University of Maryland, author of ‘‘Com- 
mercial Motor Transportation,’’ has added another first to his list, in 
the form of a concise handbook largely devoted to the brief statement 
and summarization of some 425 key decisions dealing with ICC 
authorization (and exemption) of motor carriers of property. The book 
is largely addressed to the unitiated but has value to the experienced 
practitioner, for it makes, particularly in its concluding sections, strong 
effort to detect and describe broad stages, general problems, and over- 
all trends, so as to enable the reader to make his own evaluation respect- 
ing current Commission policies. 

The general scope of the work is indicated by nine chapter 
subjects: Industry Nature and Development, Regulation, Common Car- 
riage, Contract Carriage, Other Aspects Affecting Certificates and 
Permits, Private Carriage, Exempt Carriage, Brokerage, Conclusions. 
The treatment suffers somewhat from the narrowness of subject chosen 
in three particular respects: in the treatment of rights without cross- 
reference to rates and charges there is danger of misemphasis, for in 
practice the two phases of regulation are so closely related that they 
eannot help influencing each other; in the treatment of truck problems 
with but casual reference to the inter-agency competitive economy in 
which trucks operate, there again lies danger in insufficient emphasis 
of these competitive elements; finally, since the ultimate objective is 
Commission policy analysis, some treatment of the ‘‘National Trans- 
portation Policy’’ with its marked note of a coordinated transportation 
system and the implications of this on motor carrier authorization and 
exemption problems would have been very much in order. At the least, 
these are subjects for later exploration. Meanwhile, Professor Taff’s 
volume stands as a creditable guidebook to the important territory thus 
delimited, and as such should be well received. 

The common and contract carrier chapters trace well the difficult 
problems of definition which confronted the Interstate Commerce Com- 
mission at the outset of regulation, and indicate the various stages of 
expansion (and in some cases contraction) through which these went. 
The broad standards governing what constitutes public convenience 
and necessity, of interstate vs. intrastate commerce, of ‘‘fitness, willing- 
ness and ability,’’ and of lawfulness or unlawfulness of dual common- 
and contract-carrier operations are effectively treated. Professor Taff 
states (p. 208): ‘‘An appraisal of Commission decisions reveals that 
public convenience and necessity requires a higher degree of proof than 
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mere consistency with the public interest and usually contemplates an 
entirely distinct set of circumstances which the Commission supports 
on the basis that it is in the public interest. In examining questions of 
public convenience and necessity, the history of the operation, operating 
economies, and those matters that contribute to expedition, safety, and 
efficiency in operation are considered... ”’ 

Important special problems described are regular vs. irregular 
route carriage, commodity descriptions, including Ex Parte MC-45 and 
the one covering heavy hauling ‘‘special equipment.’’ Strict limitations 
on contract carriers’ rights are listed. The cases, including those in 
court, on rail participation in motor carriage are well summarized, 
the related matters of increasing stringent treatment of dormant rights 
and revocation of operating authorities well emphasized. 

The Private Carriage chapter deals largely with the ‘‘ primary 
business’’ definition question, and with numerous private-public opera- 
tions commingling situations that arise, while the Exempt Carriage 
section deals, after touching on commercial zones and terminal areas, 
with the newspaper exemption, the farm cooperatives and vehicles 
exemptions, and in detail with the agricultural exemption (pp. 181-196). 
(The Leasing case, Ex Parte MC-43, is treated only (in an earlier 
place) by footnote. ) 

The Brokerage chapter makes substantial reference to the Practice 
of Brokers case, 49 MCC 277, 53 MCC 633, in which many rules of 
the game were fixed, explains the criteria for broker licensing, and 
treats well the Commission’s interesting change of policy on license 
transferability over recent years (pp. 204-206). 

The chapter entitled ‘‘Conclusions’’ is unquestionably the high- 
point of the book. For the most part it makes generalized statements 
of current ICC principles, earlier covered in more detail, but in some 
instances Professor Taff ventures into the area of evaluation. Frequently 
the result is favorable to the Commission and its performance in the 
aspects discussed, but in one place the author does suggest that it, as 
a regulatory agency, ‘‘should have given more attention to broad 
principles in addition to its concern with details . . . and thereby offer 
more guidance to the industry it regulates... ’’ 

Perhaps the answer to this lies in the three historical stages Professor 
Taff outlines on an earlier page: first, the pre-war period, one of trial- 
and-error and leniency in enforcement; second, the war period, where 
emergency ruled; now the implementation period, where standards are 
redefined and enforcement tightened, fundamentals reexamined, and a 
broader, more comprehensive approach to problems definitely appears. 
Broader interpretation and more effective rule-making take place, all 
to the end of better administrative justice. Perhaps the Commission, 
which is about to be relieved by well executed reorganization, is now 
ready for an effective ‘‘new look’’ at its all-important transportation 
world and work, thus answering Professor Taff’s well-put suggestion. 
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FEDERAL REGULATION OF TRANSPORTATION 


REVIEWED BY JERVIS LANGDON, JR., Chairman 
Association of Southeastern Railroads 


When this reviewer went to law school, a casebook was a casebook, 
and the student was left to work his own way from case to case and to 
find what help he could from so-called ‘‘outside’’ reading and classroom 
discussion. Apparently that day has now gone or is going. It has cer- 
tainly gone for the law student who is trying to learn about federal 
regulation of transportation. For Professors Auerbach and Nathanson 
have furnished him with much more than a casebook. They have pro- 
vided a comprehensive work which is at once a casebook and a textbook 
and, often, a most revealing ‘‘Note’’ dealing with the reasons why. 

Important decisions are set forth at length in this book and in their 
proper place in the development of federal regulation of transportation— 
all in accordance with the traditional casebook method. But in addition, 
there are quoted excerpts from reports of cabinet members, and special 
investigating commissions, and staff reports, and law review articles, 
and speeches, and newspaper stories; and if the dissenting opinion is 
more revealing as to the pertinent facts, it is the dissenting opinion 
which appears. All of this source material, ranging from the decision 
of the Supreme Court in Munn v. Illinois, 94 U. S. 113 (1877) toa 
reprint of an article in a 1950 edition of the Oklahoma Law Review to a 
quotation from a recent speech by the Chairman of the Civil Aeronautics 
Board, is bound together by what the authors refer to as ‘‘Notes’’ but 
which could more accurately be described as running explanations or 
background material needed for clearer understanding. 

The arrangement of the book is an indication of its scope. There 
are four parts: 

Part I, An Introduction to the Transportation Industries and the 

Federal Regulatory Legislation. 

Part II, The Regulation of the Supply of Transportation Services. 

Part III, The Regulation of Transportation Rates. 

Part IV, The Regulation of Carrier Unification. 

Each part has from two to nine chapters, and each chapter is in 
turn divided among sections which deal separately with the different 
transportation industries. Chapter 8, for instance, within Part II, is 
entitled ‘‘ Abandonment of Transport Operations,’’ and its five sections 
are: 1. In the Railroad Industry; 2. In the Motor Carrier Industry; 
3. In the Water Carrier Industry; 4. In the Air Carrier Industry; and 
5. In the Freight Forwarder Industry. This means of course that regu- 
lation not only under the four parts of the Interstate Commerce Act is 
set forth and considered but also regulation under the Shipping Acts 
and the Civil Aeronautics Act. Each section is preceded by a selected 
bibliography of law review or comparable articles. 





Editor's Note: By Carl A. Auerbach, Professor of Law, University of Wisconsin, 
and Nathaniel L. Nathanson, Professor of Law, Northwestern University, 1223 pages, 
(American Case Book Series), West Publishing Company, 1953. Price $14.00. 
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This reviewer knows of no book or study which goes as far as this 
book goes in bringing together—under common subject headings—the 
regulation of the different transportation agencies. Even if it were 
indifferently done, the book would represent a contribution. The fact 
that it is actually done with great sophistication makes it a most im- 
portant one. 

It might be supposed that the bringing together in one book of the 
various aspects of the regulation of different transportation agencies 
would emphasize the many points there are in common. Within limits, 
this is true. For whatever the form of transportation, it is a business 
‘“affected with a public interest,’’ and as such, assumes the same obliga- 
tions and inspires the same restraints. A more significant conclusion 
to be drawn from a close reading of this book, however, is the surprising 
lack of interdependence among the several federal agencies in their 
administration and application of transportation regulation. It is true 
that the Federal Maritime Board has said that, because of the lack of 
definition of ‘‘existing service’’ in the Merchant Marine Act, 1936, as 
amended, it would be guided by the construction of the grandfather 
clauses in the other transportation statutes, particularly part IT of the 
Interstate Commerce Act. Bloomfield 8S. 8. Co—Subsidy, Route 15-B, 
3 U. S. M. C. 299 (1946). It is also true that the reasoning of Mr. 
Justice Brandeis, speaking for the Supreme Court in Texas & Pacific Ry. 
v. Gulf, C. & 8. F. Ry. Co., 270 U. S. 266, which turned down a proposed 
extension of trackage by one railroad into the territory of another, ap- 
parently influenced the Civil Aeronautics Board in denying a route 
extension by United Air Lines from Denver to Los Angeles in competi- 
tion with Western Air Lines. Western A. L. et al, Denver-Los Angeles 
Service, 6 C. A. B. 199 (1944). But generally speaking, when the sub- 
ject has been presented, the attitude has been as expressed by the Civil 
Aeronautics Board in the Carribean Area Case, 9 C. A. B. 534: 


‘*Pan American would find comfort in the provisions of the 
Interstate Commerce Act and decisions under that Act holding that 
the Interstate Commerce Commission has no authority to take away 
certificate rights once granted. It points to Part II of that Act 
dealing with motor carriers as the pattern on which the Civil 
Aeronautics Act was based, and urges that the interpretation given 
provisions of that Act similar to section 401 (b) should govern us 
here. We have before relied upon the construction of comparable 
provisions of the Interstate Commerce Act and shall, in all likeli- 
hood, have occasion to do so again, in appropriate situations. How- 
ever, blindly to adopt rulings under another act without regard to 
real and substantial differences between the provisions of the two 
statutes, the purposes underlying their enactment, and the situa- 
tions with which the two regulatory agencies may be faced, would 
be to fail in the duties entrusted to us. In considering the question 
now before us, we find such marked differences between the pro- 
visions of the two statutes that conclusions concerning the Com- 
mission’s powers over certificates of public convenience and necessity 
are clearly inapplicable.’’ 
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Moreover, the Interstate Commerce Commission, when dealing with 
the different agencies subject to the four parts of the Interstate Com- 
merce Act, has pointed out, Lifschultz Fast Freight Extension of Op- 
erations—West and Midwest, 265 I. C. C. 431: 


‘*Conformably with the views expressed by the Supreme Court 
in [Eastern Central Motor Carriers Association v. United States, 
321 U. S. 194, 207, 64 S. Ct. 499, 505, 506] and by division 4 in 
Union Barge Line Corp. Applications, 250 I. C. C. 249, we are of 
the opinion that decisions under part II respecting the granting of 
permits to contract carriers should be considered where informative, 
but that they are not necessarily to be regarded as controlling under 
part IV.’’ 


What is a correct answer for one form of transportation may or 
may not be correct for another, and there may be no compelling reason 
why precedents under part I of the Interstate Commerce Act should 
be controlling under part II or in relation, for instance, to the Shipping 
Acts or the Civil Aeronautics Act. Nevertheless, in disposing of a ques- 
tion under part I, or under the provisions of any other regulatory 
statute, the precedents for other forms of transportation should be taken 
into account—if for no other reason than to fortify the particular course 
of action and to furnish evidence that the requirements of transportation 
as a whole, instead of those of a separate agency, are not completely 
out of mind. The book of Professors Auerbach and Nathanson will score 
twice in this connection. It will be of much help in tackling the particu- 
lar problem under the particular regulatory provisions. It will be of 
even greater help in allowing the particular problem to be related to 
comparable problems involving the other forms of transportation. In 
the opinion of this reviewer, the book is worth twice its price for its 
bibliography of law review articles alone. 

There are perhaps a few shortcomings. 

The first 14 pages of Chapter I, under the title of ‘‘ Historical De- 
velopment of the Principal Transportation Industries and the Federal 
Legislation Regulating Them,’’ is a reprint from The American Indi- 
vidual Enterprise System, by National Association of Manufacturers, 
Economie Principles Commissions. This speaks as of 1946, with the re- 
sult that land grant rates are referred to as ‘‘still in effect and for the 
roads concerned * * * a matter of substantial financial importance.”’ 
For a book published in 1953 and otherwise up to date this is an un- 
fortunate slip. Moreover, the same reprint is responsible for such a 
provocative statement as: ‘‘ Experience indicates unmistakably that river 
and canal transportation is greatly inferior to transportation on our 
railroads and our highways.’’ The authors’ note which traces, in this 
same Chapter I, the development of legislation regulating railroads 
would be improved if, instead of concentrating on expanding technical 
scope, mention were also made of the underlying considerations. For 
instance, the Transportation Act of 1920 is more important for the 
affirmative obligation which it imposed upon the Interstate Commerce 
Commission ‘‘to maintain an adequate railway service for the people of 
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the United States,’’ Wisconsin v. Chicago, B. & Q. R., 257 U. S. 563, than 
for any ‘‘new subjects’’ of regulation it may have added, and some 
clearer statement of this—even in the introductory historical statement 
—would seem justified. 

There are certain arrangements of material which appear question- 
able. The issues as to through routes presented in Pennsylvania R. Co. 
v. United States, 54 F. Supp. 381, 323 U. S. 588, and in Thompson v. 
United States, 343 U. S. 549, are not too happily placed in a chapter 
(Chapter 5) which is entitled ‘‘Entry of a New Common Carrier or 
Expansion of an Existing Common Carrier—Competition Between Com- 
mon Carriers in the Same Transportation Industry.’’ Nor does one 
think of decisions under the commodities clause of the Interstate Com- 
merce Act as properly to be included in a chapter (Chapter 7) which 
is headed ‘‘Entry of the Carrier Seeking to Engage in a Dual Op- 
eration.’’ 

The book is so exhaustive in its treatment of the various aspects 
of transportation regulation that to mention a couple of apparent omis- 
sions might mislead. But this reviewer believes that a fuller treatment 
of the concept of regulation reflected in the Ex Parte 104 proceedings 
before the Interstate Commerce Commission would have added value 
to the book. As it is, only the Supreme Court’s decision in United States 
v. United States Smelting, Refining and Mining Co., 339 U. S. 186, 
involving particular terminal services, is quoted, and its relation to the 
overall problem which the Commission has been trying to deal with is 
left obscure. Similarly, the reference to the same court’s decision in 
Interstate Commerce Commission v. Mechling, 330 U. S. 567, in Chapter 
15, ‘‘The Regulation of Rate Competition Between Different Transpor- 
tation Industries,’’ is not too clear. The real issue in that litigation 
was discrimination among the allegedly connecting lines in violation of 
Section 3(4) of the Interstate Commerce Act and as such, the decision 
might more appropriately be found in Section 3 of Chapter 11, ‘‘ Through 
Routes, Through Rates and Interchange of Equipment between Different 
Transportation Industries.’’ 

But none of these shortcomings, if shortcomings they be, is entitled 
to much weight in an overall assessment of the book. They are minor and 
occur only in its treatment of rail regulations (with which this reviewer 
happens to be more familiar). For this book is comprehensive, well 
organized, clearly written, and the product of obviously painstaking 
research. It will be widely read, and it should be. It will be widely 
studied, and it should be. The students of federal regulation of trans- 
portation, and they will include counsel and practitioners of many years 
experience, will accept this book as a casebook which is much more than 
a casebook and a significant and most important contribution to the 
field of transportation regulation. 








I. C. C. Creates Motor Carrier Board 


On October 8th the Interstate Commerce Commission announced 
the following changes in its organization. 

Effective November 16, 1953, a Motor Carrier Board is to be created 
under section 17(2) of the Interstate Commerce Act, with power to act 
initially (1) on requests by applicants to dismiss applications under 
sections 206, 207, 208, 209, 210, and 211 in proceedings which have not 
involved the taking of testimony at a public hearing, (2) on applications 
under section 210a(a) for temporary authority for service by common 
or contract carriers by motor vehicle, (3) in uncontested motor carrier 
revocation proceedings under section 212(a) which have not involved 
the taking of testimony at a public hearing, and (4) on applications 
under section 212(b) relating to transfer of certificates or permits which 
have not involved the taking of testimony at a public hearing. 

The action has been taken after consideration of suggestions emanat- 
ing from practitioners, from legislators, and from others, in order to 
relieve members of the Commission of as much detail as possible. In 
addition to the reservations specifically set out in the Commission’s 
order delegating this power, the Board is given authority, when it deems 
it advisable, to certify any matter to Division 5 for decision. Division 5, 
in respect of all initial actions by this Board, will serve as an appellate 
division of the Commission. 

Certain administrative changes have been necessary which are 
effectuated through regular minute entries and are not a part of the 
order of delegation. In substance, these administrative changes require 
that the Motor Carrier Board shall consist of three members, including 
a chairman; and that the members of said Board shall be employees 
whose classifications are such that they fall within the classes of eligible 
employees specifically designated in section 17(2) of the Interstate Com- 
merece Act. The Commission has adopted the following special rules 
governing procedure before the Motor Carrier Board: 


TITLE 49—TRANSPORTATION 
CuaptTer I—INTERSTATE COMMERCE COMMISSION 
SuspcHaPpTER A—GENERAL RULES AND REGULATIONS 
Part I—GENERAL RULES OF PRACTICE 
§1.225 SPECIAL RULES OF PRACTICE GOVERNING THE PROCEDURE OF THE 
MOTOR CARRIER BOARD EFFECTIVE NOVEMBER 16, 1953 


Rule (a) The proceedings of the Motor Carrier Board shall be in- 
formal. No transcription of such proceedings will be made. Subpoenas 
will not be issued and, except when applications or petitions are required 
to be attested, oaths will not be administered. 

Rule (b) Petitions for reconsideration of the action of the Motor 
Carrier Board may be filed by any interested party with the Commission 
for the attention of the designated appellate division within 30 days 
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following service of notice of such action. In all other respects, such 
petitions and the answers thereto will be governed by the Commission’s 
General Rules of Practice. 


Order 


Section 17 of the Interstate Commerce Act, as amended (49 U.S. C. 
17), particularly paragraph (2) thereof, and other provisions of the 
law being under consideration, and with a view to providing for the 
elimination from the assignment of work to Division Five of certain 
matters arising under Sections 206, 207, and 208, relating to applications 
for certificates of public convenience and necessity, Section 209, relating 
to permits, Section 210, relating to dual operations, Section 210a(a), 
relating to applications for temporary authority, Section 211, relating 
to brokerage licenses, Section 212(a), relating to suspension, change, and 
revocation of certificates, permits. and brokerage licenses, and Section 
212(b), relating to transfer of certificates or permits; providing for the 
delegation of authority to a board of employees; and providing further 
for the designation of Division Five as an appellate division to consider 
applications for hearing, reargument, or reconsideration of orders and 
requirements of a board under the above-enumerated provisions of the 
Act, the decisions of such appellate division to be administratively final 
and not subject to review by the Commission, the following order, 
amending and supplementing the order of June 8, 1942, as amended, 
Organization of Divisions and Assignment of Work, Business, and Func- 
tions, is adopted: 

It is ordered, That the order of June 8, 1942, as amended, be further 
amended by: 

(1) Changing the assignment of work to Division 5 so as to amend 
the paragraphs referring to Sections 206, 207, and 208, relating to 
certificates of public convenience and necessity, Section 209, relating to 
permits, and Section 210, relating to dual operations, by deleting the 
*‘neriod’’ at the end of each paragraph and adding the following: 


, except determination of whether applications should be dismissed 
at the request of applicants in proceedings which have not involved 
the taking of testimony at a public hearing. 


(2) Changing the assignment of work to Division Five by adding 
the following: 


Section 211, relating to brokerage licenses, except determination 
of whether applications should be dismissed at the request of appli- 
eants in proceedings which have not involved the taking of testi- 
mony at a public hearing. 


(3) Changing the assignment of work to Division Five so as to 
amend the paragraph referring to Section 212(a), relating to suspension, 
change, and revocation of certificates, permits, and licenses, by deleting 
the ‘‘period’’ after ‘‘licenses’’ and adding the following: 
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, except determination of uncontested motor carrier revocation pro- 
ceedings which have not involved the taking of testimony at a pub- 
lic hearing. 


(4) 


Changing the assignment of work to Division 5 by adding the 


following : 


Section 212(b), relating to transfer of certificates or permits, 


except determination of applications which have not involved the 
taking of testimony at a public hearing. 


(5) 


In the section Assignment of Work, Business, and Functions 


to Individual Members of the Commission under Section 17(2) deleting 
the following assignments to individual Commissioners: 


(a) 
(b) 


(6) 
Board: 


(7) 
(a) 


Applications for temporary authority for service by common 
or contract carriers by motor vehicle under Section 210a(a). 


Applications for transfer of certificates or permits of carriers 
by motor vehicle under Section 212(b). 


Adding the following new provisions to Assignments to 


MOTOR CARRIER BOARD 


(a) In applications under Sections 206, 207, 208, 209, 210, and 
211, which have not involved the taking of testimony at a 
public hearing, determination of whether applications 
should be dismissed at the request of applicants. 


(b) Seetion 210a(a), relating to applications for temporary 
authority for service by common or contract carriers by 
motor vehicle. 


(ec) Determination of uncontested motor carrier revocation 
proceedings under Section 212(a) which have not involved 
the taking of testimony at a public hearing. 


(d) Determination of applications under Section 212(b), re- 
lating to transfer of certificates or permits, which have not 
involved the taking of testimony at a public hearing. 


Any matter referred to the board which is assigned for the 
taking of testimony at a public hearing shall be carried to a 
conclusion in accordance with the established practices and 
assignment of work of the Commission. 


The board may certify to Division Five any matter which 
in its judgment should be passed on by that Division or the 
Commission. 


In the Section Rehearings and Further Proceedings, 


In the first paragraph, deleting the words ‘‘or Fourth Section 
Board’’ and substituting : 
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Fourth Section Board, or Motor Carrier Board 


(b) In the second paragraph, deleting the words ‘‘ Except in appli- 
cations or petitions under sections 210a(a) and 212(b), which 
are especially provided for in succeeding paragraphs,’’ and sub- 
stituting : 

Except in matters assigned to the Motor Carrier Board, and 


Deleting the words ‘‘the third’’ and substituting ‘‘a’’ in line 8 
of the second paragraph. 


(ec) Deleting the third and fourth paragraphs. 
(d) Adding at the end of the Section the following paragraph: 


Division Five is hereby designated as an appellate division 
to which applications or petitions for reconsideration or review 
of any order, action, or requirement of the Motor Carrier Board 
shall be assigned or referred for disposition and the decisions 
or orders of the appellate division shall be administratively final 
and not subject to review by the Commission. 


And it is further ordered, That the foregoing amendments shall be- 
come effective November 16, 1953. 


By the Commission. 
Oct. 1, 1953. 

















Notices of Filing of Applications Forms BMC-44, 
BMC-45, and BMC-46, and Protests to the 
Granting Thereof 
TiTLE 49—TRANSPORTATION AND RAILROADS 
CuHapTeR I—INTERSTATE COMMERCE COMMISSION 
SuBcHAaPTER A—GENERAL RULES AND REGULATIONS 
Part 7—List oF Forms, Part II, Interstate ComMERCE ACT 
SuscHAaPTER B—Carriers BY Motor VEHICLES 


Part 180—ContTROL oR CONSOLIDATION OF Motor CARRIERS 
oR THEIR PROPERTIES 


At a Session of the Interstate ComMERCE Commission, Division 4, held 
at its office in Washington, D. C., on the 1st day of July, A. D. 1953, 
the matter of notices designated Form BMC-15A (§ 7.15a) pre- 
seribed by order entered December 27, 1951 (17 F. R. 234) and pro- 
tests against applications Forms BMC-44, BMC-45, and BMC-46, 
being under consideration : 


It is ordered, That Part 7 is hereby revised as follows: 

§ 7.15a BMC-15A (Revised). Notice of filing of applications for 
authority under sections 5 and 210a(b), Interstate Commerce Act, re- 
ferred to in Part 180 hereof. 

It is further ordered, That Part 180 is hereby amended by adding 
the following: 

§ 180.70 Protests against applications. (a) Protests to the granting 
of an application under section 5, Interstate Commerce Act, for authority 
to consolidate, merge, purchase, or lease operating rights and properties, 
or any part thereof, of a motor carrier, or to acquire control of a motor 
carrier or motor carriers through ownership of stock or otherwise— 


(1) shall be served upon applicants, and the original and two 
copies of the protest shall be filed with the Commission ; 


(2) must be filed with the Commission within 20 days from the 
date the application is filed, and failure to file a protest will be 
construed as a waiver of opposition and participation in the pro- 
ceeding, unless a public hearing is held; and 


(3) shall set forth specifically the grounds upon which the protest 
is made, including a request for public hearing, if one is desired, 
and contain a concise statement of the interest of protestant in the 
proceeding. Any protest so filed shall contain such allegations of 
fact as will show the protestant to be a party in interest and shall 
specify with particularity the facts, matters, and things relied upon, 
but shall not include issues or allegations phrased generally. Pro- 
tests containing merely general allegations may be rejected. 


a; 
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(b) An application under section 5 may be set for hearing whether 
or not a protest is filed, and it may not be set for hearing, within the 
discretion of the Commission, even though a protest is filed. 

(ce) When an application under section 5 is disposed of without a 
formal hearing, petitions for reopening and reconsideration will not be- 
entertained by persons who are not parties to the proceeding. 

(d) An application for approval under section 210a(b), Interstate 
Commerce Act, of the temporary operation of motor-carrier properties 
sought to be acquired under a separately filed application under section 
5, may be disposed of without allowing time for the filing of protests, 
but if a protest is received prior to action being taken, it will be con- 
sidered. 

And it is further ordered, That this order shall become effective on 
the 1st day of September, A. D. 1953. 

By the Commission, division 4. 





Form B. M. C. 15A (Revised) 
(§ 7.15A) 


BEFORE THE INTERSTATE COMMERCE COMMISSION 
WASHINGTON 
In THE MATTER OF THE APPLICATION OF 











FoR AUTHORITY UNDER SECTION 5, INTERSTATE COMMERCE ACT. 
Notice of Filing 


Notice is hereby given that the above-described application, dated 
has been filed with the Interstate Commerce 
Commission, Bureau of Motor Carriers, Washington, D. C., covering a 
proposed transaction described as follows: 





(Describe briefly the operations of the carriers which would be 
brought under common control or which would be unified through 
the proposed transaction, identifying the surviving carrier, liqui- 
dating carrier, vendee and vendor, lessee and lessor, ete.) 


An application for temporary authority under section 210a(b) of 
the Act (has) (has not) been filed. 

A true and correct copy of the application under section 5 (and 
under section 210a(b), if any) is on file with the Interstate Commerce 
Commission, Bureau of Motor Carriers, Washington, D. C., and with 
the Board, Commission, or official having jurisdiction to regulate the 
business of motor vehicle transportation (or the Governor, if there is no 
such Board, Commission or official) of each of the following States: 





oor Oo ed) 
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Name of State and Board Address 
(Name the Boards of all States in which 
applicants or the carriers involved in 
the transaction operate. ) 




















The copies of such application so filed may be inspected at the above 
places. 


The name and address of the person designated by applicants to 
receive service of copies of protests to the application (see note) is as 
follows: 











Dated Signed 
Note Carefully 


Applicants: A copy of this Form B. M. C. 15A (Revised), as served, 
should be attached to the original of the application under section 5. 








Protestants: The Commission’s requirements prescribed July 1, 1953 
(see. 180.70, Title 49, Code of Federal Regulations), relating to the filing 
of protests to the granting of applications under sections 5 and 210a(b), 
are set forth on the reverse side hereof. 


§ 180.70 Protests against applications. (a) Protests to the granting 
of an application under section 5, Interstate Commerce Act, for authority 
to consolidate, merge, purchase, or lease operating rights and properties, 
or any part thereof, of a motor carrier, or to acquire control of a motor 
carrier or motor carriers through ownership of stock or otherwise— 


(1) shall be served upon applicants, and the original and two 
copies of the protest shall be filed with the Commission ; 


(2) must be filed with the Commission within 20 days from the 
date the application is filed, and failure to file a protest will be 
construed as a waiver of opposition and participation in the pro- 
ceeding, unless a public hearing is held; and 


(3) shall set forth specifically the grounds upon which the protest 
is made, including a request for public hearing, if one is desired, 
and contain a concise statement of the interest of protestant in the 
proceeding. Any protest so filed shall contain such allegations of 
fact as will show the protestant to be a party in interest and shall 
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specify with particularity the facts, matters, and things relied upon, 
but shall not include issues or allegations phrased generally. Pro- 
tests containing merely general allegations may be rejected. 


(b) An application under section 5 may be set for hearing whether 
or not a protest is filed, and it may not be set for hearing, within the 
discretion of the Commission, even though a protest is filed. 

(c) When an application under section 5 is disposed of without a 
formal hearing, petitions for reopening and reconsideration will not be 
entertained by persons who are not parties to the proceeding. 

(d) An application for approval under section 210a(b), Interstate 
Commerce Act, of the temporary operation of motor-carrier properties 
sought to be acquired under a separately filed application under section 
5, may be disposed of without allowing time for the filing of protests, 
but if a protest is received prior to action being taken, it will be 
considered. 








Rail Transportation 


By Joun F. Doneuan, Editor 





FORMAL MATTERS 
Per Diem Complaint 


The Interstate Commerce Commission has docketed as No. 31358 
Complaint of the Chicago, Burlington & Quincy Railroad Company and 
23 other carriers against the New York, Susquehanna & Western Rail- 
road and 8 other carriers (that have taken independent action at the 
time the complaint was prepared), seeking a determination by the 
Commission that the freight car per diem rates of $1.75 and $2.00 were 
just, reasonable and lawful at the time they were in effect and that the 
$2.40 freight car per diem rate, which became effective August 1, 1953, 
shall be found likewise with respect to that date and thereafter. 





Railroads Reply to Truckers’ Suit 


The Eastern Railroads Presidents’ Conference has filed its answer 
in the $250,000,000 damage suit brought against it and thirty railroads 
by the Pennsylvania Motor Truck Association, asserting that its activities 
were in the public interest. The answer says that the truckers brought 
the suit for the purpose of injuring the railroads through ‘‘false, 
malicious and defamatory statements and to attempt to influence legis- 
lation.”’ 

The answer also avers that the activities of the railroads in con- 
nection with the so-called ‘‘Fair Truck’’ bill are protected by the 
constitutions of the United States and Pennsylvania ‘‘which guarantee 
to the defendant a right of free speech and the right to apply to those 
invested with the powers of government for redress of grievances or 
other proper purposes by petition, address or remonstrance.’’ 





Missouri Pacific Express Petition 


At the request of the Missouri Pacific Railroad, the I. C. C. has 
dismissed, without prejudice, the petition previously filed by the carrier 
wherein it sought a declaratory ruling respecting its relationship with 
the Railway Express Agency. The Missouri Pacific is a party to the 
new Railway Express contract. 





Charges for Refrigerating Perishable Freight 


The railroads have asked the I. C. C. to permit an increase in rates 
for refrigerating perishable freight. They propose increases averaging 
31.6 percent, to cover loss and provide a fair return. The I. C. C. has 
approved two 15 percent increases for freight refrigeration since World 
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War II, but it denied further increases sought by the carriers in 1949 
and 1952. 





FINANCE MATTERS 
Alleghany Corporation—Western Pacific Stock Suit 


United States District Court Judge Sylvester J. Ryan, at New 
York City, has dismissed a suit by Alleghany Corporation and two 
subsidiaries against the James Foundation of New York, Inc., seeking 
delivery of Western Pacific Railroad Co. stock which was once owned 
by the Foundation, but which has now been very largely disposed of. 
The stock in issue comprised 28.7 per cent of the voting power of the 
railroad. Alleghany Corporation alleged it had a contract with the 
Foundation for the acquisition of the stock, but that the Foundation 
failed to deliver under the contract. 





Southern Georgia & Live Oak Perry & Gulf Acquisition 


In F. D. 18249—in which the Georgia Southern and Florida Rail- 
way Company, a wholly owned subsidiary of the Southern Railway 
Company, has applied to the I. C. C. for authority to acquire control 
of the South Georgia Railroad Company and the Live Oak, Perry & 
Gulf Railroad Company, through purchase of their capital stock, the 
I. C. C. has permitted the intervention of the Receiver of the Georgia 
& Florida Railroad. 





Long Island Railroad Reorganization 


The I. C. C. has postponed until November 5, 1953 further hear- 
ings on the reorganization of the Long Island Railroad. 





Boston & Providence Reorganization 


Examiner Harvey H. Wilkinson has recommended that the New 
Haven Railroad pay $9,026,095 for the property of the bankrupt Boston 
& Providence Railroad. This increases the purchase price $3,000,000 
over the plan approved by the I. C. C. ten years ago. The extra 
amount would cover interest and dividends on securities that would have 
been paid if the railroad had been reorganized earlier. The Massachu- 
setts Federal Court rejected the earlier plan in 1948. 





LABOR MATTERS 
Cost-of-Living Escalator Clause—Consumers Price Index 


The representatives of the railroads and of the railway labor unions 
have agreed on a basis of conversion so that cost-of-living adjustments 
can be made quarterly based on the Bureau of Labor Statistics revised 
series Consumer Price Index. It was agreed that the adjustment due 
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October 1, 1953 and subsequent adjustments, so long as the cost-of-living 
provision is effective, will be made on the basis of 0.6 point change in 
the revised index equalling 1 cent per hour or its equivalent, in lieu of 
the 1.0 point change under the old series index. The base from which 
to compute new wage bracket tables also was agreed upon. The amount 
of cost-of-living adjustment to be effective during the fourth quarter 
of 1953 will be determined by the August revised Consumer Price Index, 
which will become available the latter part of this month. 





American Railway Supervisors Assn., Inc., N. R. A. B. 


Prior to his resignation as Secretary of Labor, Martin P. Durkin 
handed down a ruling pursuant to the Railway Labor Act, granting the 
claim of the American Railway Supervisors Association, Inc., to have 
a voice in selecting labor members of the National Railroad Adjustment 
Board. The National Mediation Board sets up a board of three to make 
a final determination of a claimant’s qualifications after the Secretary 
of Labor has made his decision. 

The former Secretary of Labor found that the American Railway 
Supervisors Association, Inc., satisfies the statutory requirements that 
a participating union be national in scope and freely organized. 





STATISTICS 
Persons Furnishing Cars for Protective Services—Statistics 


The 238 persons furnishing cars to or on behalf of carriers by 
railroad or express companies owned 287,031 cars at the end of the first 
quarter of 1953, according to Statement No. Q-900 issued by the I. C. C. 
Bureau of Transport Economics and Statistics. For the use of these 
ears during that quarter the owners received $58,589,463. 





PERSONNEL MATTERS 
1. C. C. Director of Locomotive Inspection 


Mr. Charles H. Grossman who received a recess appointment as 
Director of Locomotive Inspection has taken the oath of office in Wash- 
ington and assumed the duties of his position. 

Mr. Grossman has been an Inspector of Locomotives in the I. C. C. 
Bureau of Locomotive Inspection since April 4, 1918. His headquarters 
had been located at Albuquerque, New Mexico for many years. 





A. A. R. Director 


Howard E. Simpson, President of the Baltimore and Ohio Railroad, 
has been elected a member of the AAR Board of Directors and of its 
Executive Committee. He succeeds Roy B. White, who just retired as 
Chairman of the Board of the Baltimore and Ohio. 
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Service Orders 


Service Order 865 was allowed to expire on September 30. This 
order, known as the Penalty Demurrage Order, has been suspended 
from time to time, both in its entirety and in its application to certain 
type railroad equipment such as refrigerator and tank cars. It applied 
only to flat cars, certain classes of covered hoppers, and bulk-lading 
container cars. 

Division 3 announced that the Commission does not intend to keep 
any restrictive service orders in effect any longer than is absolutely 
necessary. 

Amendment 10 to Revised S. O. 866, relating to railroad operating 
regulations for freight car movement, issued September 24, 1953, extends 
the effective date of that order until December 31, 1953. The order 
requires the placement and removal of loaded cars within 24 hours 
after arrival or release. It also requires maintenance of necessary 
supervision and records to comply with the provisions of the order. 
Division 3 of the Commission says, ‘‘The order has greatly increased the 
efficiency of carhandling by the railroads, and it is felt that the order 
should remain in force and effect so that both the shippers and the 
carriers themselves may continue to enjoy the efficiency and economy 
of operation which has been induced by the order. Division 3 feels 
that the terms of the order are not harsh and require the railroads to do 
nothing more than what might be considered as ‘good railroading’.’’ 

Amendment 9 to Revised S. O. 869, relating to prohibition of use 
of refrigerator cars for certain commodities, issued September 24, 1953, 
extends the effective date of that order until December 31, 1953. This 
order prohibits the use of refrigerator cars for commodities other than 
perishable freight or freight requiring protective service. Division 
3 of the Commission says, ‘‘this order has gone far in keeping suitable 
refrigerator cars in the service for which they are intended.”’ 

Amendment 7 to S. O. 873, relating to appointment of Agent for 
control of tank cars, issued September 24, 1953, extends the effective 
date of that order to December 31, 1953. This order appointed Mr. 
R. H. Lamberton as Agent of the Commission with authority to control 
the movement of tank cars and to carry out the Commission’s directions 
as to tank ear service. Division 3 of the Commission said, ‘‘ With the 
coming of the winter months it was felt that this order should be con- 
tinued because of the greater demand of certain type tank cars for 
shipment of propane gas, ete.”’ 

Amendment 4 to S. O. 887, relating to substitution of refrigerator 
ears for box cars, issued September 24, 1953, extends the expiration 
date of that order to December 31, 1953. The order applies to carload 
freight from origins between the states of Oregon, California, Arizona 
and Nevada. 

S. O. 896, relating to substitution of stock cars for box cars to 
transport fruit and vegetable containers, box shooks and cotton, was 
issued by Division 3 on September 16, 1953, becoming effective at 9 
a. yo September 17, 1953. The order will expire at 11.59 p. m. March 
16, . 





Motor Transportation 


By Harry E. Boot, Editor 
Attorney, American Trucking Associations, Inc. 


Two suits were recently filed with the United States Court of Claims 
questioning interpretations by the U. 8. General Accounting Office of 
circumstances in which it may demand and obtain repayments of alleged 
freight overcharges. One of these suits was filed on behalf of Adley 
Express Company of New Haven and the other on behalf of the New 


York and New Brunswick Auto Express Company of Highland Park, 
N. J. 


The Adley case, Docketed as 518-53 involves a misrouting and the 
contention by Adley that it nevertheless is entitled to its full published 
tariff rate for its portion of an interline haul. The other case involving 
New York and New Brunswick Auto Express, Docketed as 519-53 in- 
volves the contention of the New York and New Brunswick Auto Express 
that it is entitled to its full published tariff rate for its portion of an 
interline haul despite the existence of a lower rate applicable from a 
more distant point than the point of origin. The amount of money to 
be recovered in both cases is only $201.00, but it is hoped that a victory 
in either case will set precedents on numerous others that might be filed 
with like situations. 

The Adley suit asked for $119.13 and costs as a result of a disagree- 
ment with the G. A. O. over charges collected on two shipments of cloth 
aggregating 28,900 Ibs. shipped in 1943 by the War Department. Adley 
performed the second part of this transportation as the delivering carrier 
from Boston to Philadelphia and collected transportation charges based 
on its Boston-Philadelphia published tariff rate plus an amount due 
to the originating carrier. Adley was not a participant in tariffs naming 
through rates from the origin to destination but the G. A. O. demanded 
that Adley pay the Government the amount alleged as overcharge pay- 
ments because the originating carrier could have routed it through 
various other lines on a lower rate. 

The New York and New Brunswick Company is suing to recover 
$81.87 resulting from two shipments of wool cloth transported to the 
War Department. In this case the New York and New Brunswick line 
was the delivering carrier and hauled the freight on its published tariff 
of $1.28 per hundred pounds and the G. A. O. demanded an overcharge 
refund of $81.87 contending that the proper rate should have been $1.08 
applicable from a more distant point via a route through Guild to 
Philadelphia. 

The U. S. Assistant Controller General in his disallowance of claims 
in 1952, maintained that the principle of Section 4 of the Interstate 
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Commerce Act and related I. C. C. and court decisions should apply. A 
letter of disallowance indicated a government position that the rates 
charged the government were ‘‘prima facie’’ unreasonable, and that the 
G. A. O. in such circumstances may not pay such rates. 





New Customs Station to be Opened at Buffalo 


A new 20,000 sq. ft. customs examining warehouse on the United 
States side of Peace Bridge is expected to be opened and speed the traffic 
across the bridge. It is estimated that the $450,000 building will have 
twice the facilities of the present warehouse and will be occupied as soon 
as work is completed. 

The opening of the new building is also expected to ease the flow 
of passenger traffic across the bridge because U. 8. bound trucks from 
Canada no longer will be allowed to block passenger vehicle lanes while 
undergoing inspection. The trucks will use the new building’s parking 
and inspection area. 

According to the Customs Inspector at the bridge, about 100 large 
trailer trucks can be processed at the new building daily and this normal 
capacity can be expanded very easily. The new building will have 
12 truck bays as compared with 6 in the old building. 





New Jersey Truck Drivers to have Special Drivers Licenses 


On April 1, 1954 New Jersey truck drivers will have to be qualified 
to operate commercial vehicles if they are to continue to drive on the 
New Jersey highways. The New Jersey legislation adopted the new 
driver license law with the idea of preventing any but the most skillful 
and physically fit drivers from operating large commercial vehicles. The 
law will not apply to drivers from other states who are delivering cargos 
into New Jersey or who are passing through the state to other desti- 
nations. 

To qualify for the new license in New Jersey, the applicant must 
be over 21 years of age and must fill out lengthy forms which can be 
obtained from the Bureau of Motor Vehicles or from any division office. 
The driver will then be required to appear at a designated point for a 
written and psycho-physical examination. 

The road and driving skill test will be given at various points over 
the state and these tests will cover safety procedures in coupling and 
uncoupling vehicles, use of driving controls, fire fighting equipment and 
driving maneuvers. The successful applicants will then be given a 
special license to operate the larger type of commercial equipment. 





P. |. E. to Take Over West Coast Freight and Other Affiliates 


Subject to Interstate Commerce Commission approval, the Pacific 
Intermountain Express will acquire all of the corporate stock of West 
Coast Fast Freight, Inc. and certain of its affiliates, including System 
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Tank Lines. It is understood that the President and Executive Vice 
President of West Coast Lines will remain in active charge of the affairs 
of West Coast Fast Freight and its affiliates. The combined companies 
will have in excess of 4,000 employees and will operate more than 8,000 
pieces of over-the-road and city equipment. 

It has been announced that P. I. E. has recently acquired a strate- 
gically located 25 acre tract in the metropolitan area of Los Angeles on 
which it is planning to construct a million and a half dollar terminal, 
shops and office buildings. The expansion of P. I. E. facilities in Los 
Angeles and the Bay area will be coupled with the recently announced 
expansion program of West Coast Fast Freight involving properties in 
the northwest and the addition of new operating equipment. 





Carriers Oppose Santa Fe Request for Abandoning 
Key Point Restriction 


In briefs filed by the Boyd Truck Lines and the American Truck- 
ing Associations, the Interstate Commerce Commission has been asked 
to deny efforts of the Santa Fe Trail Transportation to remove a key- 
point restriction at Dodge City, Kansas that would allegedly abandon the 
present rail-truck service and substitute long-haul, all motor service in 
competition with independent motor carriers. In the proceeding, dock- 
eted as MC-30605, hearings were held at Kansas City, and the briefs 
filed by the American Trucking Associations and the independent motor 
carriers pointed out that the hearings failed to support a finding that the 
public convenience and necessity require a departure from Santa Fe Trail 
Transportation Company existing rail truck subsidiary operation. Boyd 
Truck Lines contend that the elimination of Dodge City as a keypoint 
restriction would enable Santa Fe to engage in all-motor operations over 
distances up to 621 miles and, in effect, place it in competition with 
independent motor carriers. It was pointed out in the protestants’ briefs 
that three findings would appear necessary before the railroad subsidiary 
may be permitted to institute the desired long haul, all-motor service. 
The protestants’ brief states: ‘‘The record demonstrates that there is no 
Public need for the service the subsidiary seeks through the removal of 
the restriction, and the proposed service would in no sense be unified 
or a limited rail-truck operation, and that the institution of such service 
would unduly prejudice existing carriers.’’ It is further alleged by 
protestants that the hearing record is replete with general statements 
to the effect that ‘‘the independent motor carrier competitors of Santa Fe 
Trail failed to provide the measure of service which shippers feel they 
are entitled to,’’ but the brief continues: ‘‘It is almost devoid of testi- 
mony specifically illustrative of their alleged failure to properly serve 
their certificated authority, when the nature of the territory and the 
traffic involved is taken into consideration.”’ 
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National Classification Board Proposal on Light and Bulky Ratings 
Partially Approved by |. C. C. Examiner 


In a proposed report in I & S M-4301, Examiner Jair S. Kaplan 
recommended approval of the National Classification Board ratings on 
chips, twists or puffs, flour or meal, plain or flavored, requiring no 
further cooking but recommended that the Commission find that a higher 
rating on the same items moving in an uncooked state be cancelled. The 
report also covered MC-C-1483 in which a producer of a product known 
as Wiffen Chips charged that a classification exemption rating of 3 times 
first class, any quantity, maintained by certain participants in tariffs of 
the Middle Atlantic Conference is unreasonable. The Examiner further 
recommended that the latter rating be cancelled. The proposal in the 
I. & S. case is the result of an examination conducted in recent years into 
problems encountered in the transportation of light and bulky items. 
The National Classification Board instigated a study in 1948 in an 
attempt to solve the problems. Following this investigation of the 
transportation characteristics of the various commodities in issue, the 
board decided on ratings on chips, twists or puffs, flour or meal, plain 
or flavored, requiring no further cooking as proper. 

The examiner noted that it is only within the last 5 or 6 years that 
the items considered have been produced in quantity for wide distribu- 
tion and marketing. 





Ohio’s Axle Mile Tax Effective October 1 


Ohio’s axle mile tax, applicable to all commercial vehicles having 
three or more axles, is effective as of October 1, 1953. A permit costing 
$2.00 for each vehicle must be secured by the owners of the vehicles 
from the Registrar of Motor Vehicles before they can operate in the 
state. In addition to the permit each truck owner is required to pay 
a tax rate based on the miles traveled by the truck at its maximum axle 
capacity. If the truck is operated part of the time at less than axle 
capacity, the truck owners must file a claim for a refund of the extra 
tax paid. The state hopes to produce about twenty million dollars a 
year from the tax, but the initial estimate of 90 examiners and auditors 
employed by the tax division to enforce the tax plan will require a 
great deal of money collected to pay for the administrative expenses. 

Truck operators will have to make their first axle mile tax payment 
by January 20, 1954 and this payment will cover operations during 
October through December 1953. At the time of filing the return they 
will also apply for any refunds by virtue of operating less axles than 
ealled for in the permit. 

The State Highway Patrol has been given the assignment of checking 
out-of-state trucks to ascertain whether or not they have a highway use 
permit when operating in Ohio. It is expected that the State Highway 
Patrol will carry on an educational campaign for the first few weeks 
before strictly enforcing the law on small truck operators unfamiliar 
with the new law. 
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Trip-Leasing Order 


The I. C. C. made public on September 21 a corrected order in 
Ex Parte No. MC-43, in which it postponed to July 1, 1954 its previous 
order so far as it applies to motor carriers of household goods. The 
Commission issued a notice on August 19, 1953 containing regulations 
adopted in Ex Parte No. MC-43, Lease and Interchange of Vehicles by 
Motor Carriers. In a statement which accompanied those regulations, 
the Commission said at that time that Section 207.4 (ce), (d), and (e) 
would become effective September 1, 1953, ‘‘ which was in accordance 
with one of the orders entered in this proceeding on June 10, 1953.’’ 

‘‘The order of June 10, 1953,’’ the Commission said in the notice 
issued on September 21, ‘‘did not reflect the action actually taken by the 
Commission with respect to those paragraphs of Section 207.4. A cor- 
rected order reflecting the Commission’s action on that date has been 
issued postponing the effectiveness of the said paragraphs from Septem- 
ber 1, 1953, to July 1, 1954, insofar as they apply to authorized motor 
carriers of household goods. 

‘The aforementioned notices, insofar as they relate to the said 
paragraphs and only to the extent they apply to authorized motor car- 
riers of household goods, are hereby corrected by substituting July 1, 
1954, as the effective date, in lieu of September 1, 1953.’’ 





Trucking Industry Postage Stamp 


The Postmaster General announced recently a special printing of a 
3-cent stamp commemorating the Fiftieth Anniversary of the trucking 
industry. The Postmaster General said 110,000,000 such stamps will be 
printed. They will go on sale at Los Angeles on October 27. 





H. Scott Byerly Joins American Trucking Associations, Inc., Staff 


H. Scott Byerly has been appointed as Assistant to the General 
Manager of the American Trucking Associations. Mr. Byerly will help 
with administrative details with reference to conventions and meetings 
as well as production and promotion of various A. T. A. services. 

Mr. Byerly was formerly managing director of the National Council 
of Private Truck Owners, and had been with the Council since 1944. 
Mr. Byerly is an attorney with a law degree from Georgetown University 
Law School and was admitted to the District of Columbia Bar in 1927. 





Water Transportation 


Commercial Barge Lines Application 


The I. C. C. has denied an application by Commercial Barge Lines, 
Inc., of Detroit, to operate a general water freight service along the 
Mississippi River and the Gulf Intercoastal Waterway. The Commission 
said the company failed to prove that the proposed service is necessary. 

Commercial Barge Lines now transports new cars and trucks 
between points along the Inland Waterway. About three years ago 
it applied for authority to haul general commodity cargoes by barge 
and to set up a combination truck-barge service in which loaded trucks 
would be moved by water. It proposed to offer a pick-up and delivery 
service using either its own trucks or those of other motor carriers. 





C. & O. Ferry Abandonment 


The Chesapeake and Ohio Railway has asked the I. C. C. for 
authority to abandon its ferry across the Ohio River between New 
Richmond, Kentucky, and New Richmond, Ohio. The railroad said it 
has been losing money on the ferry for 16 years and that other carriers 
could handle the freight that moves via it. 





Federal Barge Lines, Inc. Operation 


In F. D. 18261—Federal Barge Lines, Inc., Purchase of Operating 
Rights of Inland Waterways Corporation, Division 4 of the I. C. C. has 
entered an order dated September 14, 1953, granting temporary ap- 
proval of the exercise and control of the operating rights and properties 
of Inland Waterways Corporation by Federal Barge Lines, Inc., for 
a period not exceeding 180 days from the date of the order. 





Seatrain Lines Operation—New York-Savannah 


Certain protesting railroads have filed exceptions to the report 
proposed by Examiner J. Edgar Snider, in which he recommended that 
Seatrain Lines, Inc., be given permanent operating rights between 
New York City and Savannah, Georgia. Seatrain is now operating under 
temporary authority. 
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Seatrain Case 


The United States Court of Appeals for the Third Circuit has set 
aside the order of the United States District Court for the District 
of New Jersey, dismissing the $164,000,000 treble damage suit of Seatrain 
Lines, Inc. against the Association of American Railroads and seven 
railroad companies. The case was returned to the District Court with 
instructions to permit Seatrain to file an amended claim on a greatly 
modified scale, or to have the entire claim dismissed. 

Seatrain’s suit charged the defendants with conspiring to prevent 
it from participating in a nationwide agreement pooling railway freight 
ears for unrestricted interchange. 

The Third Cireuit Court of Appeals held that the District Court 
has no jurisdiction over the major point raised by Seatrain, concerning 
its exclusion from the car-pool agreement. The Court ruled this matter 
is within the exclusive control of the Interstate Commerce Commission. 
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0. Regulation 
02. Interstate Commerce Act 


Section 1(18) of the Interstate Commerce Act affords no basis for a request for 
a finding that public convenience and necessity require abandonment of an operation, 
since a certificate authorizing abandonment is permissive and not mandatory. 
F. D. 18053, Delaware & Hudson R. Corp. Trackage Agreement Modification, 

A ok , Aug. 20, 1953, Div. 4. 

Section 5(2) cannot be given retroactive effect. F. D. 18053, Delaware & Hudson 
R. Corp. Trackage Agreement Modification, fy ag! ape , Aug. 20, 1953, Div. 4. 

Held, towing services between ports and points on San Francisco Bay and 
tributary waterways do not constitute transportation in interstate or foreign com- 
merce within meaning of Section 302(i) of the Act, in the absence of evidence 
definitely —- the interstate or foreign character of the tows to be a, 
W-318, Sub 2, to River Lines, Inc., Extension—Towage, 3s Ga Ce 
10, 1953, Div. 4. 

There i is doubt that Commission has power under Section 309(c) of the Act to 
include in a certificate provisions for the automatic expiration thereof, citin 
Pope & Talbot, Inc., Com. & Contr. Car. Application, 250 1. C. C. 117. W-1033, 
Sub 2, States Marine mg of Delaware Common Carrier Application, ........ 1. C. "od 

, Sept. 9, 1953, Div. 4. 


06. Commission Jurisdiction 


Commission’s jurisdiction to modify the terms and conditions of an agreement 
under which trackage operation performed, not approved by Commission in first 
instance under Section 5(2) relates to the further acquisition or continued exercise 
of such rights, and attaches at the expiration — of the contract, citing 


Thompson v. Texas Mexican Ry. Co., 328 U. S. 

Commission has no power to interpret or enforce contracts, and such matters 
must be left to settlement by the parties or by the ‘« citing Marion Trucking 
Co., Inc—Purchase—Harwood Trucking, 45 M. C. C. 377 (385-386) inter alia. 
F. D. 18053, Delaware & Hudson R. Corp. Trackage Agreement Modification, ..... 
© et ., Aug. 20, 1953, Div. 4 


07. Administrative Procedure 


Where application did not accurately indicate the service actually contemplated, 
on reconsideration, held that the application and applicant’s purpose have been 
sufficiently publicized so that application may be considered as amended to con- 
form with the evidence. MC-106451, Sub 2, H. i. nay Bt Dee within 
30 Miles of. Charleston, W. Va. - * 


survey te — and was familiar with the — his testimony is not 
hearsay. W-1019, West Coast Trans-Oceanic Steamship Line Common Carrier Ap- 
plication, ........ I. c €. , Sept. 9, 1953, Div. 4. 

Where examiner issued initial decision prior to time official reporter had tran- 
scribed his stenographic notes, held, facts were adequately stated and proper oA 
praisal was made of evidence under Administrative Procedure Act. C-1135 


Sub 1, Garrison Transportation, Inc., Extension—Drugs, not to be printed, Sept. 15, 
1953, Div. 5. 
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_In the absence of a request by both parties for dismissal of a Section 5 appli- 
cation, Commission is required to determine the application on its merits, ening 
Marion Trucking Co., Inc—Purchase—Harwood Trucking, 50 M. C. C. 613. MC-F- 
5256, Elmer C. Breuer—Control; The Service Transport Co—Purchase (Portion)— 
P. EB. Mer Co, 2:3. M. C. C. ......., Sept. 16, 1953, Div. 4. 


20. Franchises 
21. Necessity 


Fact that Commission recently granted similar authority to twenty-one other 
carriers does not cure defect in evidence but negatives a finding that further service 
is required without a showing that the service of such twenty-one carriers is inade- 
quate. MC-112246, Sub 4, Resler Truck Lines, Inc., Extension—United States 
Atomic Energy Plant, not to be printed, Aug. 17, 1953, Div. 5. 

Construction and joint operation of 8.5 miles of railroad authorized. F. D. 
18126, Texas & New Orleans R Co., Construction and Operation, not to be printed, 
Aug. 26, 1953, Div. 4. ; : f 

Fact that_an applicant seeking operating rights under Part III of the Act is 
engaged in off-shore operations not subject to the Act is no bar to the granting 
of the application. W-1033, Sub 2, States Marine Corp. of Delaware, Common 
Carrier Application, oS ae , Sept. 9, 1953, Div. 4. , / 

The granting of authority on the basis of temporary need for service which 
would result in deficits to existing certificated water carriers would be contrary to 
the public interest and the national transportation policy. _ 

© merit approval under the national transportation policy there should be 
a clear and convincing showing that a new one-way service probably would be 
successful and profitable. W-1019, West Coast Trans-Oceanic Steamship Line Com- 
mon Carrier Application, iS ok sey , Sept. 9, 1953, Div. 4. 


GRANTED IN PART 


W-1041, Isbrandtsen Co., Inc., Common Carrier Application, 
Sept. 10, 1953, Div. 4. 


DENIED FOR FAILURE OF PROOF 


MC-113483, Harold Goltgman Common Carrier Application, not to be printed, 
Sept. 3, 1953, Div. 5. 


22. Quality 


Where shipper has not made shipments to all states applicant seeks to serve, 
held, shipper entitled to adequate motor carrier service throughout the territory 
it has selected for distribution of its products. MC-101829, Sub 4, John H. Glowatsky 
Extension—Gases, not to be printed, Sept. 14, 1953, Div. 5 . 

Delivery procedures for hot oil (unloading into or transfer from 
line haul to smaller trucks, and discharge directly from line haul equipment into 
a windrow of gravel along the highway) may be regarded as transportation or 
services in connection therewith as defined in Interstate Commerce Act. MC-110851, 
Sub 1, Gordon Ray Extension—Oregon, not to be printed, Sept. 18, 1953, Div. 5. 

Restriction against transportation of shipments moving on government bills of 
lading is not inconsistent with applicant’s status as a common carrier. MC-906, 
Sub 35, Consolidated Forwarding Co., Inc., Extension—Removal of Restriction, 
not to be printed, Sept. 15, 1953, Div. 5. 


24. Extensions 


Where railroad proposes to improve the ping By less-than-carload traffic 
i 


by establishing a coordinated motor-rail service, the public ought not to be deprived 
of the improved service unless it should affirmatively appear that the operations 
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of existing motor carriers will be seriously endangered. MC-105146, Sub 4, Columbia 
Motor Transport Co. Extension—Texas, not to be printed, Aug. 18, 1953, Div. 5. 

Evidence found not convincing that’a grant of authority to conduct a one-way 
westbound service would be economically unsound in view of proposed eastbound 
movement of exempt fresh fruits and vegetables. MC-111375, Sub 1, Otto Pirkle 
Extension—W isconsin, ........ M. C. C. rae , Aug. 18, 1953, Div. 5, 

Although proximity of a carrier’s headquarters to a shipper’s place of business 
is a fact to be considered, it is not controlling, particularly where evidence does not 
disclose inadequacies in existing services. MC-110690, Sub 4, Highway Transport 
Co. Extension—Used Automobiles, not to be printed, Sept. 3, 1953, Div. 5 

Fact that railroad has not heretofore sought authority to rform coordinated 
motor-rail service does not put it in same category as a certificated motor carrier 
who has not operated for period of years, nor foreclose it from relying now on 
proof of operating economies and other benefits which will accrue to it. 

In any grant of authority to an independent motor carrier for coordinated 
motor-rail service, the possibility that the railroad might not utilize the service is 
always present. ‘An undetermined intrastate application should not be used as 
basis for ne interstate authority. 

Application for authority for coordinated motor-rail service need not be founded 
on theory that material deficiency exists in service provided by existing motor 
carriers. MC-105146, Sub 4, Columbia Motor Transport Co. Extension—Texas, 
not to be printed, Aug. 18, 1953, Div. 5. 


GRANTED 


MC-9269, Sub 5, Best Way er Freight, Inc., Extension—Othello, 
, Se. , Aug. 18, 1953, Div. 5. 
a 5g MC-10629, Sub> 4, George Zabrt Extension—Illinois, not to be printed, Aug. 18, 
23, 
MC-43442, Sub 3, Transportation Service, Inc. Extension—Site Near Fernald, 
not to be printed, Aug. 18, 1953, Div. 5. 


GRANTED IN PART 


MC-112962, Sub 3, Crupper Transport Co., Inc., Extension—Kansas, not to be 
printed, Aug. 14 1953, Div. 5. 
MC-18112, Sub 16. Hollywood Cartage Co., Inc. Extension—Utica, Mich., not to 

be printed, Aug. 18, 1953, Div. 5. 

MC-106688, Sub 10, Edward M. Rude Carrier Corp. Extension of Operations, 
not to be printed, Aug. 18, 1953, Div. 5. 

MC-113302, Abe amuels Extension—Contract Carrier Application, not to be 
printed, Aug. 18, 1953, Div. : 

MC-3 Sub 20, aie Storage, Inc., Extension—Tabulating Machines, 
not to ay a Sept. 14, 1953, Div. 5. 

MC. C1934, Sub 3, Carlson & Sons Truck Line “_ abana Commodities 
—Eastbound, not to be printed, Sept. 15, 1953, Div. 5. 

MC-112148, Sub 3, James H. Powers Rh ami SOT not to be printed, 
Sept. 15, 1953, Div. 5. 


DENIED FOR FAILURE OF PROOF 


MC-108188, Sub 6, Rollo Trucking Corp, Inc., Extension, Liquefied Petroleum 
Gas, not to be rinted, Aug. 14, 1953, Div. 5. 

MC-44055, Sub 36, Bos Truck Lines, leccematel, Extension—New Jersey, not 
to be printed, Aug. 2 27, 1953, Div. 5. 
1059 "Die Sub 5, Jobn F. Walter Extension—Sugar, not to be printed, Aug. 27, 

MC-72257, Sub ft. J. V. Braswell Extension—New Orleans, La., not to be printed, 

Sept. 3, 1953, Div 

MC-109811, Sub 4, L. M. S., Inc. Extension—Milwaukee, not to be printed, 
Sept. 3, 1953, Div. 5. 

MC-57641, Sub 17, Cardinal Lines, Inc., Extension—Wisconsin and Illinois 
(new title—American Coach Co., Inc., Extension—Wisconsin and Illinois), not to be 
printed, Sept. 4, 1953, Div. 5. 
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MC-108398, Sub 20, Fortier Transportation Co. Extension—Operations Within 
California, not to be printed, Sept. 8, 1953, Div 
a Sub 9,  Gomarmocial Barge Le Lines, Inc., Extension—General Commodities, 
MC-25798, Sub 7 Clay Hyder 1 ER Ga., not to be printed, 
Sept. 14, 1953, Div. 5. 
Se MC73651 Sub 30, R. C. Motor Lines Extension—Atlanta, Ga., not to be printed, 
pt \. 
MC-L10479, “= i, Duley Harper Extension—Memphis, Tenn., not to be 
printed, Sept . be 3. 
MC-95 40, Sub 222, Watkins Motor Lines, Inc. Extension—Candy, not to be 
printed. Sept. 15, 1953, Div. 5. 


24.1 Alternate Routes 
On reconsideration, granted for operating convenience only. MC-53980, Sub 13, 


Des Moines Transportation Co., Inc., Extension—Alternate Route, not to be printed, 
Aug. 18, 1953, Div. 5 


29. Abandonment 


Application for authority to abandon trackage unless carrier holding trackage 
rights under 100-year agreement, agrees to pay just and reasonable trackage charges 
for continued use dismissed for want of jurisdiction. F. D 4 De — & 
Hasan. oe Trackage Agreement Modification, ‘ roar Ree , Aug. 20, 

Div 

—— a of 1,435 feet (including yg and joint use of another bridge, 

approved. F. D. 181 _ Northern Pacific Ry 


o. Abandonment, not to be printed, 
Sept. 8, 1953, Div. 


AUTHORIZED 


5.595 miles. F. D. 17892, eum Southern Ry. Co. Abandonment, not to be 
printed, Aug. 20, i953, Div. 4. 
27 miles. F. D. 18102, Stockton Terminal & Eastern R. Abandonment, not to 
be printed, Aug. 26, 1953, Div. 4. 
2.34 miles. F. D. 18] + ‘Oregon Short Line R. Co. Abandonment, not to be 
printed, Aug. 26, we. Div. 
6.184 miles. D. 18182, Southern Pacific R. Co. Abandonment, not to be 
printed, Aug. a, 1983, Div. 4. 
4 miles. F. 17961, _ York Central R. Co. Abandonment, not to be 
prin > a, 1953, Div. 4. 
es. F. D. 18185, New York Central R. Co. Abandonment, not to be 
printed, , Aug. 28, Pe Div. 4. 
3.73 miles. F. D. 18237, age’ Jersey & Seashore R. Co. Abandonment, not to 
be be ache Sept. vA "1953, Div 
18 miles. F. D. 18186, Paci Electric Railway Co. Abandonment, not to be 
printed, Sept. 23, 1953, Div. 4. 
31.53 miles. F. D. 17689, San Luis Valley Southern Ry. Co. Abandonment, 
not to be printed, Sept. 24, 1953, Div. 4. 


30. Finances 


34. Purpose 


Where declared purpose of issue of preferred stock as stock dividend is to 
assure upon death of common stockholder continuance of common stock ownership 
by families now owning same and to insure continuity of management, found not 
necessary or appropriate for the proper, pe one by the applicant of service 
to the public as a common carrier — otor Freight, Inc., 
Proposed Stock, Xt 1 ee , Aug. 1g, 1054 Div. 4 
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NOTES AUTHORIZED 


F. D. 18247, Mississippi Export R. Co. Note, not to be printed, Sept. 3, 1953, 
Div. 4. To liquidate —s obligations. 
F. D. 18258, Union R. Co. Notes, not to be printed, Sept. 4, 1953, Div. 4. To 
finance Bet 
220, Arkansas & Louisiana Missouri Ry. Co. Notes, not to be printed, 
Sept. 23, 1953, Div. 4. To evidence open account advances. 


STOCK AUTHORIZED 


_ F. D. 18238, Mississippi Export R. Co. Stock, not to be printed, Aug. 26, 1953, 
Div. 4. Stock dividend. 


EQUIPMENT TRUST CERTIFICATES AUTHORIZED 


F. D. 18235, Gul Mobile & Obio R. Co. Equipment Trust Certificates, not to 
be printed, Aug. 21, 1953, Div. 4. Net interest cost—3.27%. 

F. D. 18244, Louisville & Nashville R. Co. Equipment Trust Certificates, not to 
be — Aug 24 1953, Div. 4. Net interest cost—3.35% 

F. D. 18243, Central of Georgia Ry. Co. Equipment. Trust Certificates, not to 
be printed, Aug. 28, 1953, Div. 4. Net interest cost—3.74%. 

F, 18268, Wabash R. Co. Equipment Trust Certificates, not to be printed, 
Sept. 8 1953, Div. 4. Net interest cost—3. 37%. 


ASSUMPTION OF OBLIGATION AND LIABILITY AUTHORIZED 


F. D. 18257, Columbia Terminals Co. Assumption of Obligation and Liability, 
not : be printed, Sept. 21, 1953, Div. 4. 


38. Necessity and Propriety 


Where applicant proposes to issue 252,000 shares of preferred stock, par value 
1,260,000 as stock dividend, the common stock being 252,000 shares, par value 
504,000, and where the holders of the preferred stock would not be entitled to vote 

except upon default of certain dividends, and where there is no provision requiring 
— of dividends and accumulations on preferred stock before dividends can 
paid on common stock, application denied. F. D. 18117, Commercial Motor 
Frekg bt, Inc., Proposed Stock, a ae , Aug. 28, 1953, Div. 4. 
Held record contains no peculiar circumstances justifying departure from 


general Pla that the issuance of stock, especially common stock, without voting 
ower is in general contrary to sound public iw ¢@ F. D. 18232, Nu-Car Carriers, 


nc. Stock, Sy ae) , Sept. 8, 1953, Div. 4 


39. Unauthorized Issues 


Securities issued by a motor carrier without Commission onaty if subject 
to Commission jurisdiction, are void, and no means are provided for validating 
them, citing St. Paul & C. C. S. L. R. Co. Bonds, 180 |. Zi Ff. D. tase, 
Nu-Car Carriers, Inc. Stock, <Q, RR Sept. 8, 1953, Div. 4 


40. Operations 
41. Methods and Practices 


Previous orders modified to permit modifications of speed governors now en- 
forcing a restricted speed of twelve miles per hour with a tolerance of three miles 
per hour, so as to increase 7 to fifteen miles per hour with three miles per hour 
or Hemel No. 13413, Sub In the Matter of Automatic Train Control Devices, 
Long Island R. Co. ( William W yer, Trustee), ........ & it ae , Sept. 2, 1953, Div. 3. 
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42. Equipment 


Previous order denyi gg to discontinue automatic block signal 
system, affirmed. No. 2 Sub 123, In the Matter of Application for Approval 
of Proposed Modifications _ Systems or Devices Under Paragraph (b), —? 25 
of the Interstate Commerce Act, Southern Pacific Co., BS-ap. 12652, = & 

, Sept. 14, 1953, Div. 3. 


60. Charges 
61. Rate Making 


Fourth Section relief sought in view of prospective pipe line competition denied 
upon finding that proposed rates are non-compensatory. Approval of non-compen- 
satory rates so as to enable carriers to compete with more efficient pipe-line service 
deemed not to comport with duty to regulate all modes of transportation so as to 
preserve inherent advantages of each. J & S 6092, Petroleum and Products— 
— to Minn., N. Dak., S. Dak., and Wis., og eee , Sept. 8, 1953, 

Vv. J. 

Rate nang agreement approved. Sec. 5a App. 40, oY Oil Field and Heavy 
Machinery Haulers—A greement, . Ae, ae , Sept. | 1953, Div. 2. 

In view of lack of representative total rail-water AL. for haulin phosphate 
rock, lack of traffic moving over rail-water routes -” 1948, less reliable rail-water 
services, etc., fourth section relief denied. F. S. A. 23151, Phosphate Rock from 
Florida to Greenville, Miss., J of ree 2, "10, 1953, Div. 

Contention that proposed rates on bituminous coal from southern mines should 
not be permitted to become effective until similar rates are published by _pro- 
testants with respect to coal from northern mines not considered in view of fact 


that rates on coal from northern mines are not directly in issue in ellie 
I & S 6061, Transshipment Coal—Hampton Roads Harbor Limits, ........ 1. C.C. ........ 
Sept. 14, 1953, Div. 2. 


63. Commodity Classification 


Limestone used as soil conditioner may be properly billed as agricultural lime- 
sione and rates limited to shipments in bulk in open-top cars not protected by 
protective coverings. I] & S 6052, Limestone Tailings, Pennsylvania to Trunk Line 
and New England, a 2 . Sept. 8, 1953, Div. 3. 


64. Rate Structure 


Elimination of surchar pe imposed to offset, partially, highway use taxes found 
lawful, citing ] & S M-3929, Surcharges—New York State, ee, 
July 20, 193. 1& S M-4385, Pulpboard—Utica to College Point, N. Y., 

M. C. , Sept. 10, 1953, Div. 3. 


65. Rate Level 
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Chemical Co., Inc. v. Lebigh Valley R. Co. ........ ao ae , Aug. 18, 1953, Div. 3. 

Findings in prior report, 286 I. C. C. "303, relating to rates on sand, construed 
and affirmed. No. 30524, Nitiowal. Industrial Sand Association v. Akron, Canton & 
Youngstown R. Co., iy ee , Aug. 18, 1953, Div. 3. 

Proposed restriction of proportional rates on grain and grain products, in 
carloads, from Ohio and Mississippi River Crossings to Hopkins, S. C., so as not 
to apply through Columbia, S. C., found not shown to be just and reasonable. 
iese oe Routing Grain, Ohio and Mississippi River Crossings to Hopkins, 

gt , Aug. 19, 1953, Div. 2. 

Rates charged on truckload shipments of fresh meat, in boxes, found unjust 
and unreasonable to extent they exceed aggre eo of intermediate rates. MC-C-1361, 
gg Foods, Inc. v. Foster Freight Lines, M. Cc. G, , Aug. 31, 1953, 

iv. 3. 

Rates on ground slate in carloads held not shown unreasonable. No. 30696, 
ios Rooks roducts Co. v. Illinois Central R. Co., Lb & G , Sept. 2, 

A combination of factors over one route established to meet motor-carrier com- 
petition does not afford a basis for a determination that assailed rates over another 
route are unreasonable. No. 31175, Armstrong Tire and Rubber Co. v. Illinois 
Central R. Co., & a lee Sept. 3, 1953, Div. 3 

Rates on horse manure in carloads found to have been unreasonable on basis 
of rate comparisons. 

Voluntary reduction of rates does not create a presumption that prior rates 
were unreasonable but is a consideration in determining reasonableness. No. 31067, 
Charles A. Green & Son, Inc. v. Brooklyn Eastern District Terminal and the 
Pennsylvania R. Co.., ........ ee , Sept. 4, 1953, Div. 3. 

here fine limestone used as a soil conditioner is produced either by a “wet” 
or “dry” process, held lower rates on “wet” aaa limestone not shown to be just 
and reasonable. J & S 6052, a Taili + een to Trunk Line and 
New England, ........ eo eee , Sept. 8, 1953, Div 

Where timbers and rough jumber are listed in " grou of articles taking the 
normal lumber rates, held, lower valued commodities should not be singled out from 
the group rate without considering the group as a whole, citing Egyptian Tie and 
Timber Co. v. Baltimore & O. R. Co., 176 1. C. C. 577. No. 31091, Crane Lumber 
ont, i “ v. Chicago, Burlington & Quincy R. Co., lk Sania , Sept. 10, 

iv 

Proposed rates on pulpboard, with minima, found ae and reasonable. J] & S 

oe —— to College Point, N.Y... CC , Sept. 10, 
53, Div 

Rates on dry laundry bluing combined with soap found unreasonable to extent 
~ exceed rates on soap, n.o.i., other than liquid. MC-C-1265, ieeekion Soap Co. 

upreme Motor Freight iS ypeliig 0 ig , Sept. 10, 1953, Div. 2. 

Schedules of rates on petroleum and petroleum pro ucts a plying increases in 
Ex Parte Nos. 162, 166 and 168 separately to each rate to or from a basing point 
used as a component of a through rate, and establishing multiple-factor rates when 
the rates to and from the basing points, separately increased produced lower charges 
than through one-factor rate, found not just and reasonable as failing to accord 
with findings in Ex Parte 162 and 166 requiring that increases and maximums be 
applied to the through rate—and not separately to the combinations composing it. 

1 S 6084, Petroleum Products—Southwest to Central Territory, + = ae ; 
HA ll, 1953, Div. 2. 

Rates on firebricks and related articles in carloads found just and reasonable. 
105, 5 Oe, Combination Rates on Brick to the South, ........ * ft - ee , Sept. 14 
l iv. 3. 


Proposed reduced rates on bituminous coal from southern mines to Hampton 


Roads, Va., for transshipment by vessel to destinations inside Capes on Chesapeake 
Bay found just and reasonable. 

Where proposed reduction in rates resulting from the enlargement of the terri- 
torial description produces rates that are compensatory and within the zone of 
reasonableness, Commission not prevented from finding proposal unlawful if serious 
disruption would result in a rate adjustment previously —— or approved by 
the Commission and to which carriers proposing reduced rates are parties. |] & S 
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6061, Transshipment Coal—Hampton Roads Harbor Limits, 
Sept. 14, 1953, Div. 2. 

Finding i in prior report on -— on ground barites in carloads, affirmed, discussing 
rate comparisons. No. 30848, “? oO Barite Co. v. Southern Pacific Co., 
Be Re , Sept. 15, 1953, Div 

Rates on wrought iron and steel pipe, in carloads, found not unreasonable in 
past, but unreasonable for future and reasonable basis prescribed. No. 31076, 
Panhandle Eastern Pipe Line Co. v. Akron, Canton & Youngstown R. Co., 
.. 6.4% Sept. 15, 1953, Div. 3 

Where rates prescribed by the Commission for future application only were 
subsequently ner er such modification is not a basis for an award of reparation. 
M3" Dae ae . Hormel & Co. v. Union Pac. R. Co 12 G, sug Oe Oe 

iv 


65.1 Demurrage Charges 


Penalty portion of demurrage charges held unreasonable. No. 31113, Republic 
Steel Corp. v. Baltimore & Ohio R. Co., 5 =) alee , Aug. 19, 1953, Div. 2. 


67. Tariffs 


Held exception to pra cee rule covering “Petroleum and Petroleum 
Products” is applicable to petroleum asphalt in view of fact that petroleum — 
was referred to by name in the classification and in the exceptions as petroleum 
asphalt and that it is a petroleum product. No. 31157, Mexican Petroleum Corp. 
e Georgia v. Alabama Great Southern R. Co  &. %. Aug. 31, 1953, 

1V. 

Where shipment followed route specified by shipper, combination of factors 
over that route held applicable. No. 31175, Armstrong Tire and Rubber Co. v. 
Illinois Central R. Co. J} 2 ee , Sept. 3, 1953, Div. 3. 

Switching charges ‘held applicable on. reconsignment in view of provision in 
switching tariff: “Governed, except as otherwise provided herein, by Official Express 
Classification * * *” despite existence of contrary provision in official express 
classification. No. 31125, Carl A. Jarson v. Railway Express Agency, Inc., 

; a ee , Sept. 21, 1953, Div. 2. 


80. Unification 
81. Types Permissible 


Approved. Commission refused to include a restriction requested by applicant 
to forestall a protest since restriction was not justified on record. MC-F-5163, 
Henry E. a Red Ball —- Freight, Inc—Purchase—E. B. Bailey, 
not to be printed, Aug. 21, 1953, Div. 4. 

Past earnings are not controlling ‘of the reasonableness of price to be paid for 
the +e will and operating rights under which the earnings accrued. 

here entire purchase price of $65,000 is payable for intangibles, transaction 
disapproved. MC-F-5256, Elmer C. Breuer—Control; The Service Trans stg ew 
Purchase (Portion)—F. E. Kerr Co., mG G , Sept. 16, 1953, 


82. Control or Affiliation 


Denied because of resulting new service and difficulty of maintaining separate 
nature of regular and hn go route rights. MC-F-5315, W. W. br, ssote st en 
Control—Central New York Freightways, SO ah (Portion)—Gorea’s Motor 
Express, Inc., not to be printed, Sept. 11, 1953, Div. 4 


APPROVED 


MC-F-5337, Charles P. Hoffman—Control—Westchester Motor Lines, Inc.— 
Purchase—George H. Bunclock, not to be printed, Sept. 9, 1953. 
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MC-F-5457, Amos A. Govoro—Control—C. E. S. Truck Lines, Inc—Purchase 
as. A. Tucker Truck Lines, Incorp., not to be printed, Sept. 17, 1953, 
iv. 4. 


APPROVED IN PART 


MC-F-5039, Don C. Taylor and Martha L. Davis—Control—Martin Van Lines, 
Inc.—Merger—Martin Bros. Transportation Co., Inc—Purchase (Portion) —Union 
Transfer Co., not to be printed, Aug. 24, 1953, Div. 4. 


83. Acquisition or Merger 


The likelihood that vendee would render a more competitive service on the 
routes in question does not warrant the conclusion that the operations of existing 
carriers would suffer any real harm as a result of the more active service, citing 
Prucka—Purchase—Overnight Exp. Inc., 57 M. C. C. 69; Transamerican Freight 
Lines, Inc.—Purchase—Donaldson, 57 M. C. C. 493 and M. Cc. CG. ‘fe ne 22, 
1953. MC-F-5166, Red Ball Transfer Co.—Purchase—Glen and Irene Swedell, not to 
be printed, Aug. 21, 1953, Div. 4. 

Where em loyment contract provides that upon voluntary separation of em- 
ployee he would receive $25.00 per week during the contract period, or upon his 
death his estate would receive the payments, transaction held to constitute addi- 
tional compensation for the properties. MC-F-5344, Jobn F. and Doris E. Ernst- 
hausen—Control—T he Norwalk Truck Line Co—Purc ase—George W. Eberly, 
 & re , Aug. 27, 1953, Div. 4 


APPROVED 


MC-F-5142, C. E. Houff—Control—Houff Transfer, me ea (Portion) 
—Edward Wagner Storage Co., Incorp., not to be printed, Sept. 17, 1953, Div. 4. 

MC-F-5467, M. P. P1bl and Veronica E. $y eek ideacenes Transfer 
o wa and Merger—Liberty Transfer & Storage Co., not to be printed, 
om, 

D. 18190, — & Susquehanna R. Corp. Purchase, not to be printed, 
Aug. 0. 1953, Div. 4 

MC-F-5451, L. E. (Prince) Wales—Control—Wales Trucking Co.—Purchase— 

L. Dean Clary, not to be printed, Aug. 27, 1953, Div. 4. 


DENIED FOR FAILURE OF PROOF 


MC-F-5146, Milton L. Labn—Purchase (Portion)—William Gray, Jr., not to be 
printed, Aug. 24, 1953, Div. 4. 


85. Dormant Franchises 


Approved where need for water service shown despite lack of operations by 
vendor. MC-F-4951, A. J. Savin—Control—W baling City Dredge and Dock Co— 
Purchase—Ellsworth S. ilcox, mm. & & Aug. 26, 1953, Div. 4. 

Denied because of dormancy. MC-F-5184, Julius Tucker--Control—Tucker 
Freight Lines, Inc.—Purchase (Portion) —Mercury Motorways, Inc., not to be 
printed, Aug. 26, 1953, Div. 4 

Denied on basis of previous dormancy and creation of new service. MC-F-5224, 

RF: Deep thane alveston Truck Line Corp.—Purchase—Royce T. Nix, not to 
be printed, Sept. 11, 1953, Div. 4. 


86. Effect on Service or Public 


In absence of substantial evidence with respect to services performed for finder’s 
fees amounting to 28 percent of the purchase price, fees may not be found to be 
just and reasonable or consistent with public interest. MC-F-5260, Jobn Bisgrove— 
Control; Red Star Ex press Lines of Auburn, Inc.—Purchase ( ortion)—Alfred 
Seifert, ‘Sr. and Alfred Seifert, Jr., ee Se cos , Aug. 21, 1953, Div. 4. 





Recent Court Decisions 
By WarrREN H. WaGner, Editor 


Reduced rail petroleum rates to meet tank-truck competition joined dency 
of petition for reconsideration—National Transportation Policy—national de- 
fense—finding that rates are ‘“‘not shown to be unlawful.”"—injunction in sus- 
pension proceeding. 

Cantlay & Tanzola, Inc., et al. v. United States, et al. (No. 15166— 
W M Civil) 


On September 24, 1953, a three judge court for the Southern District 
of California, Central Division, annulled the order of the Commission 
in I. & S. 6010, Petroleum, Los Angeles and El Paso to Arizona and 
New Mexico, 287 I. C. C. 731. In that case the Commission found not 
unlawful rail petroleum rates reduced to meet the rates of tank-truck 
haulers. 

Quoting from the decision of the Court (some citations omitted) : 





Defendant rail carriers promptly moved to dissolve the tem- 
porary restraining order upon the ground, inter alia, that because 
plaintiffs had filed a petition for reconsideration, not then acted 
upon by the Commission, they had not as yet exhausted their ad- 
ministrative remedies; and upon the further ground that, shortly 
prior to notice of the temporary restraining order, the rail carriers 
had mailed to the Commission a tariff supplement covering the 
lower rates in controversy, ‘‘ which tariff supplement was delivered 
to said Commission . . . on February 4, 1953 . . . and 
thereupon filed, and . . . became effective by its terms on 
February 5, 1953.’’ 

As to the ground first stated the danger of immediate and 
irreparable injury to plaintiffs, had they awaited action of the 
Commission on their petition for reconsideration, was sufficiently 
clear to warrant judicial intervention in advance of final admin- 
istrative action, by way of exception to ‘‘the long settled rule of 
judicial administration that no one is entitled to judicial relief 
fora .. . threatened injury until the prescribed administrative 
remedy has been exhausted.”’ ; 

As to other grounds urged in support of the motion to dis- 
solve, it having appeared without dispute that defendant rail 
carriers did not at any time prior to the presentation of the motion 
take any steps to comply with the provisions of the temporary 
restraining order sought to be dissolved, they were held ‘‘ precluded 
from applying for any order of any kind’’ in this action until 
after they should have made every reasonable effort to comply. 

Accordingly the motion to dissolve was dismissed and the 
temporary restraining order continued in force pending hearing 
and determination of plaintiffs’ application for an interlocutory 
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injunction. The rail-carrier defendants thereafter requested and 
obtained authority from the Commission to restore the status quo 
ante, and on April 18, 1953 restored the higher rates which pre- 
vailed before February 5, 1953. 


The Commission concluded: 


‘*We think the evidence herein relating to the proposal to build 
a pipe line from El Paso poses a real threat to continued partici- 
pation in this traffic by both the rail and the motor carriers. Thus, 
the ultimate issue for our determination is whether or not the pro- 
posed rates are below reasonable minima. The record is persuasive 
that the proposed rates exceed the cost of rendering the service 
and are no lower than necessary to meet the threatened pipe-line 
competition. There is before us no warrant for a finding that the 
proposed rates are in any respect unlawful.’’ 

It may well be wise, as the majority of the Commission have 
decided, to sanction a rate reduction purposed only to prevent a 
pipe-line carrier from entering the field; to approve rates which 
will probably result in enabling rail carriers to drive out tank-truck 
carriers from a given segment of transportation service; to do this 
on the theory that the rails will grow stronger through increased 
volume at rates which ‘‘exceed the cost of rendering the service’’ 
and ‘‘contribute something to fixed charges’’; and, thus grown 
stronger, be able to keep out the threatened invader. 

It may also be wise to discount the gravity of the problem 
posed by the envisioned possibility that once the pipe-line threat 
has subsided and tank-truck carriers have abandoned all endeavor 
to compete with an ‘‘approximately forty percent’’ rate reduction, 
the rail carriers may later conclude it was unfair and a mistake 
to ask other shippers in effect to pay part of the cost of transporting 
petroleum products into the area in question ; and upon that ground 
request approval of total or partial restoration of the higher rates. 

These are matters committed by the Congress to the judgment 
of the Commission, and the courts will not attempt to assay the 
wisdom of the administrative conclusion. The judicial function 
is exhausted when there is found to be a rational basis for the con- 
clusion reached by the administrative body. 

The courts will, however, consider in every case whether there 
is a ‘‘lack of the basic or essential findings required to support the 
Commission’s order.’’ 

The settled policy of our law is to require every tribunal, 
administrative as well as judicial, to reduce to writing the essential 
findings of fact and conclusions of law upon which decision is 
predicated. 

‘“*Tt is true that formal and precise findings are not required 
under § 14(1) of the Interstate Commerce Act, which declares 
that the report ‘shall state the conclusions of the Commission to- 
gether with its decision.’ ”’ 
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As the Court observed in Alabama G. 8. R. Co. v. United 
States, supra, 340 U. S. at 228: ‘‘The statute requires the Com- 
mission only to file a written report, stating its conclusions, to- 
gether with its decision and order . . . Of course § 14(1) does 
not relieve the Commission of the duty to make the ‘basic’ . 
findings essential to the statutory validity of an order . . . And 
the basic findings essential to the validity of a given order will 
vary with the statutory authority invoked and the context of the 
situation presented.’’ 

In the proceeding at bar, enough has been quoted from the 
majority and minority reports to point up certain considerations 
of national defense which are patently intertwined with the trans- 
portation problems involved. 

The Congressional mandate of the National Transportation 
Policy demands that: ‘‘All of the provisions of this (Interstate 
Commerce) Act shall be administered and enforced with a view 
to carrying out the . . . declaration of policy.’’ 

Thus, the national defense factors involved at bar called for 
the expert consideration of the Commission. 

It is clear from the cases that all relevant factors of the Na- 
tional Transportation Policy must at least be considered by the 
Commission in every proceeding. 

But ‘‘general statements in the reports to the effect that the 
Commission in reaching its conclusions considered all the pertinent 
evidence add nothing to the prima facie presumption that generally 
attends determinations of the Commission. * * * Complete 
statements by the Commission showing the grounds upon which 
its determinations rest are quite as necessary as are opinions of 
lower courts setting forth the reasons on which they base their 
decisions in cases analogous to this.’’ [Beaumont, 8. L. & W. Ry. 
v. United States, 282 U. S. 74, 86 (1930).] 

A multo fortiori those reasons should be set out in the report 
where, as here, the grounds upon which the Commission’s determi- 
nations rest ‘‘may touch vitally the public interest.’’ [Hastern- 
Central Ass’n. v. United States, supra, 321 U.S. at 209]. 

Perhaps the majority did consider the national defense factor 
of the transportation policy. Perhaps the majority agreed to a 
finding that present and future needs of national defense will be 
fully served by aiding the rail carriers to eliminate tank trucks 
and keep out pipe lines, thus leaving tank cars alone to transport 
the ‘‘large surplus of petroleum crude oil in West Texas.’’ But 
for aught that appears from the record and the report of the Com- 
mission here, the majority did not investigate or consider at all 
the national defense factor of the Transportation Policy. 

Had they done so, they might have been prompted to consult 
the authoritative views of the Department of Defense. And had 
this been done, it is equally possible that the six Commissioners 
who comprise the majority, or at least one of them, might have 
concluded with their dissenting colleagues that the mandate of 
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the National Transportation Policy would best be effectuated by 
leaving the rates as they now are and allowing the projected pipe 
line to enter the field, thus having the possibility of three modes 
of transporting petroleum products through the area in question 
to serve the needs of national defense, in preference to the present 
possibility of only one. 

Mr. Edward M. Reidy, Chief Counsel for the Commission, in- 
formed us in the course of oral argument at the bar that in certain 
eases the Commission had consulted other interested and presum- 
ably better-informed agencies of the Government as to particular 
questions, but no suggestion appears in the record that a similar 
course was followed here. 

There is support in principle for the view that reports of the 
Commission should affirmatively disclose some indication that rele- 
vant factors of the National Transportation Policy have been con- 
sidered. We express no opinion as to that, but we hold that 
minimum recognition of the National Transportation Policy re- 
quires an affirmative declaration by the Commission with respect 
to a factor so vitally affecting the public interest as does national 
defense. 

Recognizing that ‘‘the basic findings essential to . . . validity 
of a given order will vary with . . . the context of the situation 
presented’’ [Alabama G. 8. R. Co. v. United States, supra, 340 
U. S. at 228], we judge the challenged order of the Commission by 
‘*the report, read as a whole’’ [United States v. Louisiana, supra, 
290 U. S. at 80] and by ‘‘the record as a whole out of which the 
report arose.’’ [Yonkers v. United States, supra, 320 U. S. at 695]. 

‘‘The grounds upon which an administrative order must be 
judged are those upon which the record discloses that its action 
was based.’’ [S. E. C. v. Chenery Corp., 318 U. 8S. 80, 87 (1948).] 

‘*Facts conceivably known to the Commission but not put in 
evidence will not support an order.’’ [The Chicago Junction Case 
(Baltimore & Ohio R. Co. v. United States), 264 U. S. 258, 263 
(1924) ; cf. United States v. Chicago, M. & St. P. R. Co., 294 U.S. 
499, 511 (1935).] 

In the light of all the facts and circumstances appearing from 
the record and the majority and minority reports, including the 
manifest considerations of national defense involved and the 
silence of the majority report on that essential basis for the order 
of January 12, 1953, we hold that the order should be annulled 
because of the absence of any finding or other showing in the 
record of any investigation or consideration of national defense 
questions which the National Transportation Policy ex necessitate 
brought before the Commission in the proceeding. , 

For the reasons stated, then, the Commission’s order of Janu- 
ary 12, 1953, must be annulled. This order, by its terms, merely 
declares that the investigation and suspension proceeding under 
49 U. S. C. § 15(7) ‘‘be, and it is hereby, discontinued,’’ but the 
record and the report of the Commission disclose that the order 
was made ‘‘after full hearing.’’ 
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Section 15(7) declares that ‘‘after full hearing, whether com- 
pleted before or after the rate . . . goes into effect, the Com- 
mission may make such order with reference thereto as would be 
proper in a proceeding initiated after it had become effective.’’ 
[49 U. S. C. § 15(7).] Which is to say that the Commission’s 
findings and order at bar are analogous to a finding and order in a 
complaint proceeding under § 13(1) that the carrier-made rates 
are ‘‘just and reasonable’’ and are not shown to be unlawful. 

The Commission here found ‘‘that the proposed schedules are 
just and reasonable, and are not shown to be unlawful.’’ This does 
not constitute a finding that the rates were lawful, since rates ‘‘may 
lie within the zone of reasonableness’? and yet be unlawful. 
[United States v. Illinois Cent. R. Co., 263 U. 8. 515, 524 (1924) ; 
I. C. C. v. Inland Waterways Corp., supra, 319 U. S. at 685]. 

Moreover, as noted in I. C. C. v. Inland Waterways Corp., 
supra, 319 U. S. at 686: ‘“‘The finding . . . that the proposed 
schedules ‘are not shown tobe . . . unlawful’ .. . has been 
held by the Commission not to constitute an approval or a pre- 
scription of the rates under suspension . . . They stand only 
as carrier-made rates . . .”’ 

But the finding “that the proposed schedules are just and 
reasonable,’’ unless set aside, would become ‘“‘res judicata’’ in 


effect ; with the result that the Commission ‘‘may not at a later 


time, and upon the same or additional evidence as to the fact 
situation existing when its previous order was promulgated,’’ 
make findings to a materially different result. [Arizona Grocery 
v. Atchison, etc. Santa Fe Ry. Co., 284 U. S. 370, 390 (1932).] 

There remains the question whether this court should do more 
than annul the Commission’s order; specifically whether injunctive 
relief is required to preserve the status quo pending further pro- 
ceedings before the Commission. 

Defendant rail carriers urge that ‘‘the court lacks power 

‘ when reviewing an order of the Commission, to enjoin the 
railroads, either temporarily or permanently, from publishing par- 
ticular proposed rates’’; that an injunction such as that embodied 
in the temporary restraining order entered in this case, so the 
argument goes, ‘‘amounts to a suspension of the rates, a function 
which Congress has seen fit to delegate exclusively to the 
Commission and not to the courts’’ 

The Congressional intent plainly is that the courts not inter- 
fere to suspend carrier-made rates ‘‘prior to an appropriate finding 
by the Interstate Commerce Commission.’’ [Board v. Great North- 
ern Ry., supra, 281 U.S. at 429.] 

Nowhere does there appear any manifestation of Congressional 
intent to deprive the district courts of their inherent equity juris- 
diction to employ the writ of injunction in maintaining the status 
quo pending hearing and determination of an action, or ‘‘in afford- 
ing relief which it was the purpose of Congress to ensure,’’ when- 
ever such a course is necessary to the effectiveness of the court’s 
decree. [The Chicago Junction Case, supra, 264 U. 8S. at 270.] 
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There is basis of course for contention that the same Congres- 
sional policy which limits the Commission’s power to suspend 
carrier-made rates in an investigation and suspension proceeding 
should prompt the courts to hold by analogy that their power to 
preserve the status quo as to such rates is similarly limited in point 
of time. Use of legislative-made precedent as authority in situa- 
tions not directly covered by the statute is a sound and useful 
procedure. 

It is unnecessary, however, to determine whether this is a 
proper situation in which to give application to the ‘‘equity of the 
statute,’’ because we have now reached the time for decision on 
the merits and have concluded moreover, for reasons next to be 
stated, that further injunctive relief will be unnecessary. 

In other investigation and suspension proceedings under 49 
U. S. C. § 15(7), it has been held sufficient to annul and enjoin 
enforcement of the order ‘‘to the extent that it permitted’’ the 
carrier-made change in rate. 

Here the Commission’s order of January 12, 1953 does not 
permit the carrier-made change in rate. By its terms the order 
under review does no more than direct that the pending investiga- 
tion and suspension proceeding under 49 U. S. C. § 15(7) be dis- 
continued. 

As already stated, subsequent to the order of January 12, 1953 
and prior to notice to the Commission of the court’s temporary 
restraining order, the effective date of the reduced rates (then 
under voluntary suspension by defendant rail carriers until Febru- 
ary 8) was advanced to February 5, 1953. Thereafter and on 
April 6, 1953 the petitions for reconsideration were denied, thus 
terminating the pending investigation and suspension proceeding 
before the Commission. 

On April 18th defendant rail carriers restored the status quo 
ante by voluntarily reinstating the higher rates which had pre- 
vailed prior to February 5, 1953. As there is no proceeding now 
pending before the Commission involving those rates, it will not 
be possible in our opinion for the rail carriers again to lower the 
rates, without first filing schedules as provided in § 6 of the Act. 

Furthermore, once such schedules have been filed, plaintiff 
tank-truck carriers may again complain against the proposed rates. 
The Commission may thereupon proceed with a new investigation 
and suspension proceeding, and make new findings and a new 
order; the findings and order of January 12, 1953 being annulled 
and set at large by the judgment to be entered in this action. 

Finally, any order which might hereafter be made by the 
Commission, in either a new proceeding or the proceeding here 
under review, would be ‘‘subject to challenge if not adequately sup- 
ported or the . . . [Commission] . . . failed to act in ac- 
cordance with the statutory requirements’’ [Ford Motor Co. v. 
N. L. R. B., supra, 305 U. 8. at 374] ; and would moreover be sub- 
ject to stay pending suit in the district court. 
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Under these circumstances, it is unnecessary to grant any in- 
junctive relief ‘‘ancillary to setting aside the order of the Com- 
mission.’’ [Pittsburgh & W. Va. Ry. Co. v. United States, supra, 
281 U.S. at 488.] And the restraining order now in effect becomes 
moot, since the result of our judgment annulling the Commission’s 
order will be ‘‘to leave in effect’’ the higher rates which existed 
prior to the investigation and suspension proceeding involved in 
this action. 

Accordingly, solicitors for plaintiffs will submit . . . find- 
ings of fact, conclusions of law and judgment annulling the Com- 
mission’s order of January 12, 1953. 
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Meetings of Regional Chapters 


District No. 1 Chapter 


Robert J. Fletcher, President, Boston & Maine Railroad, 150 Cause- 
way Street, Boston, Massachusetts. 


Atlanta 


J. P. Blanton, Chairman, Traffic Manager, The American Short 
Line Railroad Association, 101 Marietta Street, Atlanta 3, Georgia. 


Baltimore Chapter 


Karl J. Grimm, Chairman, Room 307—22 Light Street, Baltimore 
2, Maryland. 

Meets fourth Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out of 
town members are cordially invited. 


Chicago Chapter 


Eugene Landis, Chairman, G. T. M., International Minerals & Chemi- 
cal Corporation, 20 North Wacker Drive, Chicago, Illinois. 

Meets: 12:15 P. M. Second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Out of town members are cor- 
dially invited to attend the luncheon and meeting. 


Denver Chapter 


Rodger M. Spahr, Chairman, G. F. A., Atchison, Topeka & Santa Fe 
Railway, 524 Seventeenth Street, Denver 1, Colorado. 

Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 


District of Columbia Chapter 


Warren Price, Chairman, Investment Building, Washington 5, 
D. C 


Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


N. B.: Members within each of the several districts may at their own expense 
with the approval of the vice-president of the district, organize and maintain district 
and local chapters which may send delegates to annual or other meetings of the 
Association. Buch chapters must conform to the constitution and by-laws of the 
Association, provided, however, that membership in the Association of Interstate 
Commerce Commission Practitioners shall be deemed a condition precedent to 
membership in any chapter. (Constitution—section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939, Journal). 
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Florida 
T. C. Maurer, Chairman, 227 West Forsyth Street, Jacksonville, 
Florida. 


Michigan Chapter 
James McEvoy, Jr., Chairman, 2017 Penobscot Building, Detroit 
26, Michigan. 


Dinner meetings held bi-monthly, at Hotel Detroit Deland, Detroit, 
Michigan. 


Kansas City, Missouri, Chapter 


H. V. Eskelin, Chairman, 607 Commerce Building, Kansas City, 
Missouri. 

Meets: 6:00 P. M., on the first Wednesday of each month in the 
Board Room of the Kansas City Chamber of Commerce, 11th & Baltimore 
Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 


John E. McCullough, Chairman, Attorney, St. Louis-San Francisco 
Railroad Company, 9th and Olive Streets, St. Louis, Missouri. 

Meets: Third Friday of each month at 12:15 P. M. at the Mark 
Twain Hotel. Out of town members are cordially invited to attend the 
luncheon and meeting. 


Metropolitan New York Chapter 


August W. Heckman, Chairman, 880 Bergen Avenue, Jersey City 
6, N. J. 

Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month 7:30 P. M., except June, July and August. 


Ninth District Chapter 


Wesley C. Newman, President, Traffic Manager, Archer-Daniels- 
Midland Company, 600 Roanoke Building, Minneapolis 2, Minnesota. 

Meets: 6:00 P. M. second Tuesday of each month, Y. M. C. A., 
Minneapolis, Minn. 


Northeastern Ohio 
G. H. Dilla, President, 3030 Euclid Avenue, Cleveland, Ohio. 


Philadelphia Chapter 


W. Lennig Travis, Chairman, Ass’t Mgr., Traffic Division, Atlantic 
Refining Company, 260 South Broad Street, Philadelphia 1, Pa. 

Meets: Third Thursday of each month (except June, July and 
August) at 7:30 P. M., in the Philadelphia Traffic Club, Hotel Ben 
Franklin, Philadelphia, Pennsylvania. 
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Pittsburgh Chapter 


Paul J. Schweibinz, Chairman, Gen’] Coal Frt. Agt., Pittsburgh & 
Lake Erie Railroad, 228 P. & L. E. Terminal Building, Pittsburgh 19, 
Pennsylvania. 


Meets: at call of Chairman. 
North Texas 


Harry G. Crafts, Chairman, P. O. Box 7186, Dallas 9, Texas. 
Meets: At time and place fixed by Chapter’s Executive Committee. 


Puget Sound 


Leonard W. Baur, Jr., President, Freight Traffic Consultant, 7614 
Mission Drive, Seattle 88, Washington. 

Meets: Third Tuesday of each month—Dinner Meeting 6:00 P. M., 
Stewart Hotel. Out-of-town members are cordially invited to attend 
the dinner and meeting. 


San Francisco Chapter 


P. 8. Labagh, Chairman, Traffic Director, California Packing Corpo- 
ration, 215 Fremont St., San Francisco, California. 

A cordial invitation is extended to members of other Chapters and 
of the National Association to attend meetings. 


Southern California Chapter 


Preston W. Davis, Chairman, 1140 South Flower St., Los Angeles, 
California. 

Meets: Fourth Wednesday of each month at 12:00 P. M., 9th Floor, 
Occidental Building, 1151 South Broadway, Los Angeles, California. 
Out-of-town members are cordially invited to attend. 
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